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Between: 

BRIJ BHUSHAN LAL (s/o 
Ciuljari Eaharaj) of 23 
Cumming street, Suva, 
Insurance .igent 

and 

GlLAHilC iQUIPl-:.iWr LIIVlI'rED 
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:Plaintiff 

a limited liability company 
having its registered office 
in duva Defendant 

Hr. A.D. ,.li for ~he l'laintiff 
Eiss A. :icrasad for the Defendant 

JUDGh;<;NT 

On the 23rd January 1976 the plaintiff 

purchased a photocopying machine 

company for the sum of ;~650.00. 

from the defendant 

'llie sum of $300.00 

was paid by the plaintiff to the defenda~t company 

on tl:e date of purchase and the balance purchase 

price v12.S paid on the 2nd l"ebrlli'1ry 1976 (c:1x.1). 

lliis machine Has thereafter the unencumbered property 

of the plaintiff . 

• dter purchasing the machine the plaintiff 

carried on the business of may,ing photocopies from 

this machine for hia clients at Cumming dtreet in 

Suva besides using the mo.chine to make photocopies 

for himself. 
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Subsequently, between 2nd September 1976 and 
11th AU€ust 1977 the defendant company supplied goods 
and services to the plaintiff on credit to the value 
of '>750.03. (Ex.3 and 5). 'Ehe plaintiff in his 
evidence admitted owing this sum to the defendant 
company, although he denied it in his defence to the 
counterclaim. 'I'he evidence also shows that a 
duplicating machine and table were among the goods 
supplied on credit as aforesaid. 

On the 8th September 1977 the defendant 
company removed the said photocopying machine from 
the plaintiff's premises to its own premises and has 
so far despite requests for its return refused to 
return it to the plaintiff. 

'llie plaintiff alleges that the defendant 
company wrongfully seized the said machine from his 
premises and has unlawfully detained it and refused 
to return it to the plaintiff. He claims $650.00 
being the value of the machine and $3,570.00 special 
damages for loss of use of the machine and general 
damages. 

'ilie defendant company admits removing the 
machine from the plaintiff's premises but says it did 
so after being requested to service the machine by the 
plaintiff's servants or agents. It says that as the 
machine could not be serviced at the plaintiff's 
premises it removed the machine to its premises for 
serviCing with the plaintiff's permission and consent. 
llie defendant company admits that requests for the 
return of the machine were made by the plaintiff 

but says that it informed the plaintiff that he 
could take delivery of the machine lion payment of the 
necessary repair and other outstanding costs". It 
says the plaintiff refused to pay and take delivery 

of the machine. 
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The defendant company counterclaims the sum 
of $820.03 for goods supplied and services rendered 
to the plaintiff at his request, particulars of which 
are given in its counterclaim. 

It is therefore not disputed and I find that 
the defendant company removed the photocopying machine 
from the plaintiff's premises on 8.9.77 and that this 
machine has never been returned to the plaintiff. 
'r/hat is in dispute is the circumstances in which it 
was removed and the reason for its removal. 

I have seen and heard the witnesses and 
carefully considered all the evidence before me. I 
am satisfied and find that the defendant company had 
not been requested to service the machine on the 
occasion in question and that the machine ~dS 
wrongfully removed from the plaintiff's premises by 
the defendant company without the consent or 
permission of the plaintiff, his servants or agents. 
I believe the evidence of the plaintiff's daughter, 
Chandra Prabha, to be true and find that the machine 
was removed by the defendant company through its 
servants in the manner described by her. I accept 
the evidence of the plaintiff and his witnesses that 

. the machine was working properly at the· time it was 
removed by the defendant company and that no request 
had been made for it to be serviced. Chandra Prabha 
said in her evidence that the two persons who came to 
take the machine told her that they were from the 

defendant company and that they told her that they 
were taking the machine as the plaintiff "had not 
paid money". Bxhibi ts 8 and 9 are consistent with 
and support her evidence. 

01]0224 

Exhibit 8 is a statement sent by the defendant 

company to the plaintiff and is dated 31.10.77. It 
shOWS a debit balance of ~750.03 owing by the plaintiff. 

Ehe following note is written on this statement : 
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IIT.o.e boys brought the machine because 
you did not pay the A/C on duplicating 
machine and table. Please settle the 
A/C in full before we can give the 
machine back. The machine is in 
working condition now." 

(J!W225 

At the bottom of the note appears the signature 
"K. Chandra Sales ~'Ianager". 

Plaintiff's witness, l~shore Chandra, who was 
sales manager for defendant company at the relevant 
time, confirmed that this note was written and signed 
by him. 

Exhibit 9 is a letter dated 18.11.77 from 
the defend8nt company to the plaintiff company and 
reads as follows : 

"Dear Sir, 

We understand from your telephone call yesterday 
afternoon that you refuse to pay your outstanding 
account with us which stands at $908-88. We 
confirm that we are not able to return your 
Photocopying li.achine until the above amount is 
paid in full. 

A~ you know, $733-05 of the above has been 
outstanding for over a year and we feel that 
we have been patient for long enough. 

Please take this letter as formal notice, that 
unless we receive full payment of the above 
account by .~'riday the 25th of November, we shall 
take the Photocopier into our stock as part pay
ment of the account. 

Yours faithfully 
3gd. 

For and on behalf of Graphic i~quipment Ltd. II 

The reason why the machine was seized and 

detained by the defendant company is clearly shown by 
these two exhibits. The machine was taken away 

because the plaintiff had failed to pay his account 
which it is alleged in Exhibit 9 amounted to $908.88. 
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jxhibit 9 makes it clear that the defendant 

company refuoed to return the photocopying machine 

until the 1113.intiff paid his account of ;3908.88 in 

full. 

ll18re io no mention 0 f the machine being 

taken for the purpose of repairs. All that Jxhibit 8 
says is "'i'he maclline is in working condition now". 
It does not say the machine was taken for servicing 

or reprli 1's. On the contrary it explici tly says "the 

boys bro!J::;ht the machine becau:,e you did not pay the 

account on duplicutinG machine and table". The word 

"boys" confirms Chandra rrabha's evidence that two 

I!ersons C3.ille to teJce the macliiu8 and not just one 

person as st1;' !;"d by defence witness, hr. r:udaliar, 

in hi.s eVidence. 

I fj.nd that, in the circumstances, the removal 

of ti:e photocopyinG ma,chine by the def'3ndant company 

and its continued detention v/as unlawful. 'fhe machine 

Wl.S the unencumiJered property of the plaintiff who had 

l)aid i tG .rurch;~.~se yrice in l'ull. !l'he defendant 

comr;3.11y had no right to seize it to reCO'ler moneys 

owinG to it by the p1o.intiff for other goods supplied 

to him. ',i'he defen3.ant company's remedy Has to obtain 

judG'1ll9nt for moneys oHin:; by the plaintiff and then 

levy execution on plaintiff's ,;;oods and che.ttels. 

,,~xhibi t 7 ShO,'3 that the defendant company 

has charged the ph.in tiff ;,;70 fOl' serviCinG the machine 

on 14.').77, tllQt is, arter it removed it from the 

plaintiff'8 premises. It also claims this amount in 

its countel'cl,:J.irn. i~OHeVel', 3,S I have round, the 

plaintifl h:,d not requested. any servicin;:; and is 

t~1erefore no t liable for this char::;e. 'l'he defendant 

cODl1'anl does no t ewei cannot l,,,\:fully cLlim workmen's 

lien on the me.chine in respect of this sum. Paragraph 3 
of the Jt3.teml~nt of Defence says, inter alia, that 

"tLe plctinti:ff was informed tila t he could take delivery 

of the ;O(.'.rr.;O (lm •. chine) on payment of the necessar'J 



- 6 -
0lHI227 

repair and other outstancling costs". Al though the 

sentence io not very clear as to "outstanding costs" 

it appears that defenci811t company is referring' to 

3xl1i bi ts 3 and 9 referred to above in 'Ihich the 

defend~,r:t company says it I'las not prepared to release 

the machine unless the pla:Lntiff paid the amount of 

~908.88. 

cCo create a .vorkmen' s lien for costs of repairs 

done to a chattel the repair must be done at plaintiff's 

request. I hc;ve found there was no such request in 

this case. J3esides, a workmen's lien only extends to 

tl:e actual COBt of repe,iring the chatt(~l given for 

repairs. Here t;::e defendant was insisting on payment 

of an account almost all of ;;hich had nothing to do 

Hith repairs to this machine. In any case defendant 

company does no t claim to have a workm,en' s lien on 

the machine. 

In the result I find that the defendant 

company ,;rongfully and unlawfully took and removed the 

plaintiff's photocopying machine on the 8th September 

1977 and has si,nce then unlawfully and wrongfully 

detained it. '.2he defendant company is therefore liable 

to pay the :plaintiff the full value of the machine and 

darnscces for its unlawful seizure and detention. 

'1'he dej'end~d'lt company has not said anything as 

to ,Ihere tho macLine now is. 'l'he only evidence on 

this point carne from the plaintiff. He says that the 

defondant cOr:1r p,ny has sold the machine but that it had 

it in its possession in 3eptember 1973 when, before 

purchasing a replacement machine, he inquired from it 

about the macr:ine. c.chis evidence was not challenGed 

and I find as a fact that the defendant company 

detained themE,citine 8,t least until .September 1978 

[),nd if it had been sold, it was sold at some later 

de. to. 'rho unlawful conversion 0 f the machine if it 

was converted tll ere fore took place at some time after 

deptember 197r3. 
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I nOH come to the ques'Gion of measure 0 f 

darua~;cs. In G.Dsessin{~ d3.mac;c~s the general rule is 

that the plaintiff recovers the loss he has suffered 
by 't}'·,e defen:,l:3.nt's wrongful act. 

'L'he plcl.intif.t' il8re has, first of all, lost 

his m2cchine whj.ch he purcl,aoed for );650 in JanuaI"'! 

1976.L'his is the amol.mt h3 claims for it. He has 

said in evidence that the price of such machines has 

[;one up since t~:cn. 

In .3trand Jlectri.cJnn:ineerinp; Co. Ltd. v. 

Brisford ,"ntertainments Ltd (1952) 2 , • .1. p.246, a 

case of wrongful detention of Goods, :Jenning L.J. 

says at page 255: 

" If the g'oods are retained by the wrongdoer 
up tjll jucigment, the hiring charge runs up to 
tlmt time, and in addition the ovmer will get 
t11e return of the Goods or their value at the 
tiDe of jud::ment C{osenthal v. Alderton & Sons 
Ltd) but if' the goods ho.ve been disposed of by 
the wronGdoer the hiring charge will cease at 
the time of such disposal, but the owner will 
get in addition damaGes for the loss he has 
sustained by the conversion, which is usually 
the value at the time of' conversion." 

In this case the defendant company retained 

the machine at least until 3e}:.tember 1978. I consider 

the value pl,lQed on the machine to be reasonable and I 

allow it. 

nw next claim is for loss of use of the 

me. chine . '.L'he plaintiff claims 33 ,570 under this head. 

he claims at the rate of $10 per day from 8.9.77 to 

31.8.78 and says this comes to 357 days. In the 

present case I am satisfied that the machine was 

profit earning in the hands of the plaintiff. He 

was carrying on the photocopying business with it 

charging clients for making photocopies for them as 

well as using it for his ow'll purposes. 'rhis was the 
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only photocopying machine he had and as a result of 

its wrongful seizure and detainer by the defendant 

company on 8.9.77 his photocopying business ceased 

completely from that date until he was able to replace 

i t with another machine in September 1978. The 

plaintiff has therefore clearly suffered loss of 

profits during this period. 

In Admiralty Commissioners v. S.S. Valeria 

(1922) 2 A.C. 242, a collision case, Lord BuCkmaster 

said ,Ti th regard to a freight-earning vessel : 

" viha t has to be considered is '",hat would 
this 'Tessel have earned for the period of 
seven days t;'lat she was incapacitated owing 
to the accident; and. tiwt am01mt is the true 
me3..81ll""O Q,:C daJILGe \'fhich the vessel 1-Tho was to 
blame i;3 cf::.lled on to pay." 

'1118 aim of 3.warclinc; damH;.;~'''s is to cornpensa te 

thepC'l~ty ac';rieved a.nO. the inquiry is: what loss has 

the plaintiff saffered by reason of the defendant's 

wrongful 8.ct? 

In thi;o C<l.se the plaintiff has lost profits 

he would have 0 th~nTise earned from t;o,e macJ:,_ine from 

t:1e date of the seizure of the machine, namely, 8.9.77 
tmtil deptembar 197t:3 at least. 

If a plaintiff sues a defendant wi thin a 

reasonable tj_lUe after hin profit earning goods are 

v.nlaivfully det(l.ined by a defendant he would be entitled 

to cLdm loss of profits v.ntil the date of t.!1_e judgment 

unless tte 'oods have been dispo sed of by the defendant 

prior to judgment. 

In this case the plaintiff claims loss of 

profits v.ntj_l 31.d.78 the do,te 11Th en he was able to 

purch,l,se a replacement machine. I have therefore to 

consider \'Thether the claim for this .period is reasonable 

in all the cir(1)lilstE~nces of thin case. 
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'rhe plaintiff issued the present writ on 

5.5.79 but he cloes not clo.im loss of profits to date 
of jud,,!:ment. 

'i.'lie defendant company seized the machine on 

8.9.77 .;'iJe plaintiff made deman,ls for its retu...--n. 

'1'1-,3re was correspondence on tilis matter until 25.11.77 

vrh"n plaintiff IS solicitors demanded the return of the 

lilf).chine. Ho re:ply l'laS received to this letter but 

defendcl.rl t company lw.ei informed plaintiff by its 

lett)r of 18.11.77 that unless plaintiff paid his 

ontst(>.'ldin.:; account in full by 25.11.77 it would take 

the machine as part of its stoel:. The defendant 

tLereafter did not inform plaintiff ',ha t it had done 

wit!l t'le machine nor did it send any further stateoent 

to l'laintif:;:' credi tin':' him wtth the value of the 
macl"i.ine. 

l'he 111ainti::I, after his efforts to get the 

delendan t; compcmy to return the machine had failed, 

should have sued t '.1e defend!lllt compo.ny Hi thin a 

reason8.ble tLn'" 1:;0 en title him to claim loss of 

Irofi ts UI) to the do.t,,) of judglnent or the date of an 

earlier disj,ood:1,l of the lliacY,ine by the de2endant 

comI'''Ul! • 

rl13 machinQ was still with defendant company 

on 31.J.'7b. It is difficult to say whether, if the 

l:lHintiff ll;",cl sued vrithin a re8.son",1)le time after 

Loveillber 1 S'?? the trial vTOuld howe taken place and 

judgment given be:i:'ore jl.Cl.7El. 'rakinc all this into 

account and a.lso the f1;U~t that .3unclays, }ublic Holidays 

and all dc"Y Jaturdays are included by the plEiintiff 

in calcul8.'C:i.nc; 'j'j'liays, I consider loss of prcfi ts 

for a IJeriod of 270 days from tl.9.77, the date of 

seizure of the 1113.cLine, would be a reasonable period 

for allo'.'rin.'; d2JEClges for loss of profits. 
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In Jtrand ,nectric Go. Ltd. v. Brisford 

':;nterta:irunents l~td. quoted ",lJove where the detention 

of thG ch~),ttels corwh':JnGed on ~~.1. 51, tl~are were a 

l1umoer oi' letters demandin,,; return of chatt91s until 

17.3.51 when a vlri t was issued by the plaintiff. 

Damaces at the full market rate of hire of the goods 

Ifas ,jiven froe1 the dat8 of detention until judgment 

Hilicl! came to a period of 43 weelw, that is 301 days. 

It ,'IClS submitted by defence counsel that 

r:laintiff did not take reasonable steps to mitigate 

Lis dama.:;e. .1 plaintif:t' is, of course, under a duty 

to mitigate his dama'2;es."'he onus of proof that 

plaintiff has failed to te.ke reasonable steps to 

mitigate ili:3 damcl'<es is on thcdefendfmt. 

It has not been ShOI111 that such machines 

vlere available on hire anil 'lhat the rental for such 

hiring was if they Vlere available. 'l'ile plaintiff has 

said he vms unable to purchase another photocopying 

machine until ,Jeptember 1978, due to the fact that he 

did no t h;;,.ve tile resources at the time. Ee was left 

vIi thout income from the machine by the plaintiff's 

wrongful act a3 Iris photocopyinc business ceased 

comrletaly. lie did not have anotllGr machine with 

Hhich he could carryon his business. It .,as only 

Vlhen he cot his insurance COllunission tr,a t he was able 

to purchase another machine 011 term payment basis. 

In cases of this nature, "here a plaintiff's 

profi t earnin(:; chattel is detained, it has been held 

tha.t a plaintiff "ill not be prejudiced by his financial 

in.s.bili ty to t:o\).:e steps in mi tiga tion. 

"alsbury 4th,d. '/01. 12 at paraCraph 1194 

de81il'l.f; with the (luesGion of mitigatinc damages says 

tilcct the pl,)j.ntiff's impecuniosity or financial weakness 

lJlaJ prol"erly be t,lken into account in decidinG .,hether 

ha has actt]d reD.sona bly. 
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In l'ayzu Ltd. v. 3aunders (1919) 2 :r~ • .B. 581 at 

pace 536 J:3ankes L.J. says 

" It is Dlain that the 'JtH}stion of "hat is 
r<"lsonable for a person· to do in mitigation 
cannot be a question of law but must be one 
of fac t in tll.e circumstances of each parti
cular case." 

In Clippens Oil Co. v. c;dinburgh and District 

'.later 'l'rustees (1907) ",c. 291 at puge 303 Lord Collins 

says: 

" In my opinion the wrongdoer must take the 
victim talem qualem, wld if the position of the 
latter is aggravated because he is without means 
of mitigating it, so much the worse for the 
wrongdoer, who has got to be answerable for 
tl1e consequences flowing from his tortious act." 

I have considered the circumstances of this 

case und I am satisfied that the plaintiff's being unable 

to purchase another macld.ne for almost a year was due to 

his finar:cial weakness at the time and he was without 

means of mitigating the damaces any earlier. In fact 

the defendant company's very act contributed to his 

f'inancial weakness as he had ceased to have any income 

from his photocopying business by the defendant company's 

own wrongful act. 

'l~llis leaves to be considered the plaintiff's 

claim foX' loss of profits at the rate of ;510 per day. 

'1'11.6 plaintiff did no t produce any accounts or records 

to sLoH 1Illw.t his 8vera",;e daily c;ross earnincs were and 

wll,oJ.t his averaGe dct.ily overheads and expenses incurred 

in e8.l'nin:,; sucr, income 1Ilel'e over a period of time to 

en[:-..1:'le hts u.vdrD.,:.~:e daily net earnings to be determined. 

iior h2.s he produced his profjt and loss accounts in 

respect of tLis business to give an idea of his annual 

net profits. .1 am not satisfied that he has properly 
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1wrked out his averace JaiJ..y income or profits from 

his aCcolmts and I do not 2.ccept hiD figure. ~1h8.t he 

is entitled to claim is not aver:,l,£e gross daily income 

but aver:1:.;e not daily income. I Vlill allow ,,5 per day 

e.S Lis aver:·\;e daily net profits. ",t this rate his 

loss ot rro.Ci ts for 270 days comes to ;;;1,350. 

In the result there \vill be judgment for the 

rlai11tiff fer.' :~2,000, beine %50 fol' the value of the 

reb.chine clDd :.j}1, 350 for loss of profits, with costs to 

the plaintiff to be taxed. 

en the defen:iant comp2.tly's counterclaim 

tildre vlill be jwi;.;ment for U,e defendc,nt company for 

Jo750.Cj auJ costs to the defendant to be taxed. 

;jUVs.., 

\A~~-( ~ 
-( T. Hadhoji ) 

JUDO.3 
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