IN ThHS SUPRAIG COURT OF FIJT

Civil Jurisdiction

Acticen Ho. 1&5 of 1980

‘Between:

BRIJ BHUSHAN IAL (s/o

suljari Maharaj) of 23

Cumming 3treet, Suve,

Insurance .agent Plaintiff

and

GLRAYHIC SQUIPK.NT LIMITED

a limited liability company

naving its registered oifice

in 3uva : Defendent

Mr. A.B. ali for the Plaintiff
Idss A. rrasad for the DJefendant

On the 23rd Januvary 1976 the plaintiff
purchased z photocopying machine from the defendant
counpany for the sum of $650.00. 7The sum of $300.00C
was paid by the plaintiff to the defendant company
on the date of purchase and the balance purchase
price was paid on the 2nd February 1976 (3x.1).

This machine was thereafter the unencumbered prbperty
0% the plaintiff.

after purchasing the machine the plaintiff
cdarried on the business of making photocopies from
this machine for his clients at Cumming Street in
3uva besides using the machine to make photocopies
for himself.
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‘return it to the plaintiff.
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Subseguently, between 2nd September 1976 and
11th August 1977 the defendant company supplied goods
and services to the plaintiff on credit to the value
of $750.03. (5x.3 and 5). The plaintiff in his
evidence admitted owing this sum to the defendant

company, although he denied it in his defence to the §;
counterclaim. The evidence also shows that a I

duplicating machine and table were anong the goods
supplied on credit as aforesaid.

On the 8th September 1977 the defendant | 3;
company removed the said photocopying machine from .
the plaintiff‘s premiges to its own premises and has
so far despite requests for its return refused to

. The plaintiff alleges that the defendant
company wrongfully seized the said machine from his
premises and has unlawfully detained it and refused
to return it o the plaintiff. He claims $650.00
being the wvalue of the machine and $3,570.00 special
damages for loss of use of the machine and general

damages.

The defendant company admits removing the
madhine from the plaintiff's premises but says it did
so after being requested to service the machine by the
plaintiff's servants or agents. It says that as the
machine could not be serviced at the plaintiff's
premises it removed the machine to its premises for
'servicing with the plaintiff's permission and consent.
The defendant company admits that requests for the
return of the machine were made by the plaintiff
but says that it informed the plaintiff that he
could take delivery of the machine "on payment of the
necessary repair and other outstanding costs". It
gays the plaintiff refused to pay and take delivery
of the machine, -
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The defendant company counterclaims the sum
of $820.03 for goods supplied and services rendered
to the plaintiff at his request, particulars of which
are given in its counterclaim.

It is therefore not disputed and I find that
the defendant company removed the photocopying machine
from the plaintiff's premises on 8.9.77 and that this
machine has never been returned to the plaintiff.

What is in dispute is the circumstances in which it
was remove& and the reason for its removal.

I have seen and heard the witnesses and
carefuliy considered all the evidence before me. I
am satisfied and find that the defendant company had
not been requested to service the machine on the :
occasion in question and that the machine was |
wrongfully removed from the plaintiff's premises by
the defendant ccwmpany without the consent or
penmission of the plaintiff, his servants or agents.
I believe the evidence of the plaintiff's daughter,
Chandra Prabha, to be true and find that the machine
was removed by the defendant company through its
.gervants in the manner described by her. I accept
the evidence of the plaintiff and his witnesses that

~the machine was working properly at the'timé it was
‘removed by the defendant company and that no request
had been made for it to be serviced. Chandra Prabha
said in her evidence that the two persons who came to
take the machine told her that they were from the
defendant company and that they told her that they
were taking the pachine as the plaintiff "had not
paid money". Hxhibits 8 and 9 are consistent with
and support her evidence.

ixhibit 8 is a statement sent by the defendant
company to the plaintiff and is dated 31.10.77. It
shows a debit balance of $750.03 owing by the plaintiff.
The following note is written on this statement :
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"The boys brought the machine because )
you did not pay the A/C on duplicating : i
machine and table. Please sgettle the e
A/C in full before we can give the
machine back. The machine isg in
working condition now."

At the bottom of the note appears the signature =
"¥. Chandra Sales lManager, :

Ylaintiff's witness,lkishore Chandra, who was
sales manager for defendant company st the relevant
time, confirmed that this note was written and signed
by him. o |

_ 8xhibit 9 is a letter dated 18.11.77 from
the defendznt company to the plaintiff company and

reads as follows :

"Dear Pir,

We understand from your telephone call yesterday
afternocon that you refuse to pay your outstanding
account with us which stands at $908-88. We
confirm that we are noi able to return your
‘Photocopying lachine until the above amount is
cpaid in full. '

is you know, $733-05 of the above has been
outstanding for over a year and we feel that
we have been patient for long enough.

Please take this letter as formal notice, that
unless we receive full payment of the above
account by rriday the 25th of November, we shall
take the Thotocopier into our gstock as part pay-
ment of the account.

Yours faithiully
For and on behalf oi Graphic Equipment Ltd."

The reason why the machine was seized and
detzined by the defendant company is clearly shown by
these two exhibits. The machine was taken away

because the plaintiff had failed to pay his account
which it is alleged in Hxhibit 9 amounted to $908.88.
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2zhibit 9 makes it clear that the defendant
company refused Lo return the photocopying machine
until the plaintiff padid his account of 3908.88 in
full. |

fnere is no mention of the machine being
taken for the puryose of repairs. 4ll that =xhibit 8
séys is "The machine is in working condition now".
It does not say the machine was taken for servieing {
or repairs. On the contrary it explicitly says "the
boys brousht the machine because you did not pay the

account on duplicating machine and table®., The word
"poys" confirms Chandra Prabha's evidence that two
rersons cane to take the machine and not just one
person as staied by defence witness, lir. Mudaliar,

in nis evidence,

1 find that, in the circumsiznces, the removal
of trne photocopying wmachine by the defandant company
and its continued detention was unlawful. The machine

was the unencumvered property cof the plaintiff who had
paid ite purchese price in full., The defendant
conpany had ne right to seize it to recuver moneys
owing to it by the plaintiff for other zeods supplied
to him, he defendant company's remedy was to obtain
Judsuent for moneys owing oy the plaintiff and then
levy execution on plaintiff's ;joods and chattels.

sxhibit 7 shows that the defendant company
has charged the plaintiff 370 for servicing the umachine
on 14.9.77, that is, after it removsed it from the
plaintifl's prenises. It alsc claims this amount in
its counterclaim. llowever, as I have found, the

rlaintifs had not requested any servicing and is
rerafore not liable for this charge. The defendant
company does not and cannot lawfully claim worimen's
lien on the machine in resveet of this sum. Paragraph 3
of the JStatement of Defence suys, inber alia, that

"the plaintiff wes infbrmed that he could take delivery

of the sume (mochine) on pavment of the necessary
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repair and other outstanding costs". aAlthough the
gentence is not very clear as to "outstanding costs"
it appears that defendsnt company is referring to
dxhibits 3 and ¢ referred to above in which the
defendort company says it was not prepared to release
the machine unless the plaintiff paid the amount of
$808.88.

To create a workmen's lien for costs of repairs
done to a chattel the'repair must be done at plaintiff's
reqguest. 1 have found there was no such request in
thig case. Besides, a workmen's lien only extends to
the actual cosgt of repairing the chattsl given for
repairs, iltere the defendant was insisgsting on payment
o an account almost all of which had nothing to do
with repairs to this machine. In any case defendant
company does not c¢laim to have a worlkmen's lien on
the machine. -

In the result I find that the defendant
-compahy wrongfully and uwnlawfully teok and removed the
'plaintiff‘s photocorying machine on the 8th September
1977 and bas since then unlawfﬁlly and wrongfully
detained it. The defendani company is therefore liszble
‘to pay the plaintiff the full value of the machine and
damazes for its unlawful seizure and detention.

the delendent company hes not said anything as
to wheré the machine now is. [The only evidence on
this point came from the plaintiff. He says that the
defendant cowmpany has sold the machine but that it hed
it in its possession in 3Jeptember 1978 when, before
purchasing a replacement machine, he inguired from it
ahout the machine., 7This evidence was not challenged
and I find as a faect that the defendant company
detained the machine &t least until September 1978
end if it had been sold, it was sold at some later
dite. The unlawful conversion of the machine if i+t
was converted therefors took place at some time after

september 1973,
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I now come to the guestion of measure of i

damages. In assessing damoges the general rule is

by

that the plaintiff recovers the loss he has sufrfered

te

<t
[

.t
by the deflendian wrongful zct.

fhe plaintiff nere has, first of all, lost ;
his machine which he purcrased for $650 in January
1976, his is the amount he claims for it. He has
said in evidence that the price of such machines has ‘;f

gone up since then. o

_ ‘ in strand slectric Snsineerins Co. ILtd. v,
Brisford intertainments Litd (1952) 2 ..3. p.246, a

case ol wrongful detention of goods, Denning L.J.
says at page 255:

" If the goods are retained by the wrongdoer
up till judgment, the hiring charge runs up +o i1
that time, and in addition the owner will get .
the return of the goods or their value at the e
time of judsment {tosenthal v. alderton & Sons

Ltd ) but if the goods have been disposed of by
the wrongdoer the hiring charge will cezse at
the time of such disposal, but the owner wiil
#et in addition demages for the loss he has
sustained by the conversion, which is usually
the value at the time of conversion," '

In this case the defendant company retained
the machine at least until Sevtember 1978. I consider
the value placed on the machine to be reasonable and T

allow it.

The next claim is for losgs of use of the

.mgchine. Me plaintiff claims 3%,570 under this hezd.

He claims at the rate of $10 per day from 8.9.77 to
31.8.78 and says this comes to 357 days. In the

present case I am satisfied that the machine was .
profit earning in the hands of the plaintiff. He

was carrying on the photocopying business with it

charging clients for making photocopies for them as

well as using it for his own purposes. This was the
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only photocopying machine he had and as a result of
dts wrongful seizure and detainer by the defendant
company on 8.9.77 his photocopying business cesased
completely from that date until he was able to replace
it with another machine in September 1978, " The
plaintiff has therefore clearly suffered loss of
profits during this period.

o~

In Admiralty Commissioners v, S5.3. Valeria
(1922) 2 A.C. 242, a collision case, Lord Buckmaster
szid with regard to a freight-earning vessel

*  What has to be considered is what would
this wessel have esarned for the period of
seven days that she was incapsacitated owing
to the accident; and that amount is the true
maasnre oi dancge wihich the vessel who was to
blame i3 called on o pay.!

he aim of awardins damsces 1s to compensate

the rorty aggrieved and the inguiry is: what loss has
the plaintifi suffered by reason of the defendant's
wrongiul act?

_ o In thiz case the plaintiff has lost profits
he would have obhzrwise earned from the machine from

the date of the seizure of the machine, namely, 8.%.77
until deptember 1978 at least.

If & plaintiff suwes a defendant within a
reagonable time after Lhis profit earning goods are :
unlawfully detuined by a defendant'he would be entitled g
4o claim loss of profits until the date of the judgment |
'uniess the _oods have besen disposed of by the defendant

rrior to judsment,

.

: In this case the-plaintiff claims loss of
rrofits until 31.4.78 the date when he was able to
@urchase a replacerent machine. 1 have therefore to
consider whether the claim for this period iz reasonable
in all the circumstences of this case.
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the plaintiff issued the present writ on
345475 but ha does not claim loss of profits to date
of judgmment.

e defendant company seized the machine on

o
W

«17. “The plaintiff made demands for its return.

i

inzre was correspondence on this matter until 25.11.77
wvnen plaintiff's solicitors demanded the return of the
machine. flo revly was received to this letter but
defendsant cowpany had informed plaintiff by its
tetter of 18.11.77 that unless plaintifs paid his
cutstending account in full by 25.11.77 it would take
the machine as part of its stock. The defendant
tereafter did not inform plaintiff what it had done
‘with the machine ror did it send any further siaotemant
0 viaintify crediting him with the value of the '

machine.

e plaintifl, after his efforts to get the
defendant company to return the machine had failed,

-

shouwld have sued the defendant company within a
‘reagontble time 50 entitle him to claim loss of

Cprofits up to the date of judemant or the date of an

garlier disyosnl of the machine by the derfsndant

COMpEany.

e machine was still with defendant company
i

on 31.8.78. It is diffieult to say whether, if the

vlaintiff bad sued within a reasonable time after
Lovember 1577 the trial would have taken place and
judgment given before 31.8.78, 4Teking all this into
account and also the fzet that Jundays, rublic Holidays
and all day saturdays are included by the plaintiff
caleulating 557 days, I consider loss of profits

Tor a period of 270 days from 8.%.77, the date of
seigure of the machine, would be u reasonable period

pode
=

for zllowing demages for loss of rrofits.
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In strand dlectric Co. Itd. v. BArisford

sntertainments Ltd. gquoted ahove where the detention
of the chattels commsnced on L.1.51, there were a
number of letters demanding return of chattels until
17.3.51 when a writ was issued by the plaintiff.
demages at the full market rate of hire of the goods
was glven from the date of detention until judgment
which came to a pericd of 43 weeks, that is 301 days.

It was submitted by defence counsel that
rlaintify did not take reasonable steps to nmitigate
iris damage. o plaintiff is, of course, under a duty ﬁ
to mitigate his damases. dhe onus of proof that }

plaintiff nas failed to take reasonable steps to

mitigate his damaves is on the defendsnt.

| It has not been shown that such mechines
were available on hire and want the remtal for such
hiring was if they were available. the plaintiff has
szid he was unable to purchuse another photocopying
machine until Jeptember 1978, due fto the fact that he
did not have thé resources at the time. [He was left
without incowme from the machine by the plaintiff's
wrongzful azcet as his photecopying business ceased
completaly. le did not have another machine with
wiich he could carry on his business. It was only
when he got his insurance conmission that he was abvle
te purchzse anothsr machine on term payment basis.
_ in cases of this nature, where a plaintiff's
profit earning chattel is detained, it has been held
that a plaintiff will not be prejudiced by his financial

4

dinebility to take steps in wmitigation.

Lwlshury 4th 4d. Vol. 12 at paragraph 1194
dealing with the guezsvion of mitigating danages says
that the pleintiff's impecuniosity or financial wezkness
way vroperiy be tzaken into account in deciding whether

he has deted reasonably.




in rayzu Ltd, v. saunders (1919) 2 xX.38. 581 a%

page H88 Dankes L.J. says @

" It is plain that the guestion of what is

reasonable for a person to do in mitigation .
cannot be a guesstion of law but must be one

of fact in tne circumstances of each parti-

cular case.”

In Cliprens Cil Uo. v. ddinburgh and Jistrict

dater Yrustees (1907) a.U. 291 at page 303 Lord Collins
says: '

"  In my opinion the wrongdoer must take the
victim talem gualem, and if the position of the
iatter i3 aggravated because he is without means
of mitigating it, sc¢ much the worse for the
wrongdoer, who has got to be answerable for

the consequences flowing from his toriious act.®

I have considered the circumstances of this 5;
case and I am satisfied that the plaintiff's being unable '
50 purchase ancther machine for almost a year was due to
his finarcial weakness at the time and he was without
meane of mitigating the damages any earlier. In fact
the defendant company's very act contrivuted to his.
finsricial weakness as he had ceased to have any inconme
from his phoﬁocopying_business by the defendant company's

own wrongiul act.

This leaves to be considered the plaintiff's
cleim for loss of profits at the rate of £10 per day.
e plaintiff did not produce any accounts or records
to show what his aversyse daily gross earnings were and
what his averaye daily overheads and expénses incurred
in earning such income were over a reriod of time to
enatle his avers:re dally net eavnings to be determined.
lior hes ne produced his profit and loss accounts in
réspect of this business to give an idea of his annual
net profits. I azm not satisfied that he has properly




ﬁ
]

.

- 12 =

060233

werked cout his averzre daily income or profits from
his accounts and I do not zccept his figure. Whait he
iz entitled to claim iz not aversgze gross daily income
but average net dally dncome. I will allow 35 per day

e

s his averaze duily net proiits. st this rate his
loss off prolits for 270 days comes to 31,3550,

e}

In the result there will be judgment for the
rlaintiff fer 32,000, being L6650 for the value of the
mechine and w1, %50 for loss of profits, with costs o
the plaintiff to te faxed.

n the defendant compeny's counterclaim
there will be judszment for the defendsunt company for
$T75C.C5 and costs to the defendant to ve taxed.

\M IV

T. Hadhoji )
JUDGT

SUVE, . -

:°¢4'9/““%3"z"' .
? Hevenbery 1580




