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: © The aypellant was convicted by the Haglstrale's
Ceurt, Suva of careless ocpiving conirary to aecticn 38 (1)
of the Trafiic Urdinsnce on the 20th June, 1380, He was
fined 45 in default 25 days laprisonment and his llcence
was afda?&d to be endersed, Hé¢ apgeals against convictlon

and senience.

The srossgution called three witnesses who
actusllysaw tne accldent aud the cuapl: inant-whe was
i Anjured in the accliders . uhile 1t iz not uncowaon to
nave eye witn sses relate veryleoy stories it wmuid_be

di Zficult to find a case where four prosecution witnesses
contradicted each other on sC many waterial polnts,

t the 3lst Yarch,; 1979 at 8 D, W.1 and a
nuwber of ot Fijlans were st 7 wiles on the ¥Xings
Roade #o4,1 & 77 year old man was intending te return to
Lagere, The story he related in Court was as follows @

. g wishad to cross the zalin romd to the lnusori
bus stop. He was crossin; the road quickly and had crossad
the white linz in the centre of the min road when he was
Struck by o vehicle and was sericusly injured, iie sali he
lnoked mefore he crossed and the ross was clear, bHe saw
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tonhts at all or swny vehdcles as he uressed.

cign Intanding Lo orass the rogsd €0

. 7 motor eyvole avnprosching ifrom his
Tisht wes Jim,  The wotor oycle wps on ite
Lot resd phbout 20 vards sway.  de sald oWl
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road oas B CEr Was coming

cer oeanad V.1 continued on his
de wtzp he wes atruck by the
f**l] mihte side of the rood wan
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‘o'l crossed the road in a hurry
48 he wes crossing the whike
a yard behind niw with her childe 3he
‘cle shout 5 yards from her on her right.
Lk ar langed back oato the footpsthe
3u&ﬁ ax }fﬁﬁ"ﬂi“& fras the Buva 3id
.1 Iving on the
Lo tlosd no &L,?h on L wdLor oyolue

"
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obve doohed nck ahe gnw

W pﬂsﬁ *“@ @ﬁntr@ wﬂi+ﬁ linaron the rosd, PoWek
vehiele whon 1t wss gulte close abawt & yards

‘e =@ H3id the side of the rosd the venicle was trav@llinﬁ
a&&art e zald PY.1 did not stop belore he was hit -
nol 5top on the eeutee line, Hao gaw no Car cosding
G e Suve direciion gnd tne wotor sycle lignts wvers not
He suld he could nave aean the molor gycle 10 yards
vay without lizhte 1f he had loukeds

& police witness wio invesilgatszd the accident
i bioodstaing on both sides of the cenire lire.

| There was no evidence of the speed the appellant
travelling prior to the acoldent ather than his astimate
< = 2% wiles per hour, Only 1 presecution witnoss saw his
erly anough to be mble to state that ths asppellant was on

L8 wOrrgct side of the rocd before the accldeni.

ihe appellam gave svidence, 438 he suproached
°y R Junction he saw peopl? on bot: sides of the road.
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tocross but they
to them one of this
notor cyclae
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« How far past the centre liue he had gone is not known,
_e ﬁ&gis%rate was of tne view that the appellant struek

et on the wrong side of the centre line., He was also of
view that iT P.W.1 had got anywhere near the centre line
€ the road before he was hit tha appellant should have had

e to avoidhim, The Magistrate considered the appellant
had ot been kseping = proper lookout,

e Maglstrate stated @

" I am sure the accused realised too late,

swerved to the right and not the left snd struck
the old man where stated. It is for this reason
he slithered to the right at first aiter impactes

This svidence dess wot in any way show
apy danger in @ he way he was driving., It does y
clearly show a lack of due ¢are and attentiom, o

_ Shve legistrate acguitted the appellant of dangerous
drivin; and convicted hiw of carsless driving,.

Mr, Gates appearing for the Dirscltor ol Publie
rosecutions, conceded that ths learnesd Magletrate hazd made
Very few findings of fact and that either there shouid be a
éﬁfial cr the conviction should be quashed, o

1 favour tho latter course., The Maszistrate, who
3t§téd he was lmpressed by all the civiliasn prosecution

' accepted thelr evidence 838 being correct about
0i impact. He went on to say in his jJudgment @
¥Lowever, none of them either clalm to have

saen th2 accused prior to the collisbn on

the wrong side nor do ary suggest lewas driving
too fast."
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- what ls amply clear Irom ths evidence 1s thatthe
}?allmnt weg suddenly presented with the situation of an
-exd man running across the road and e mother and child

ose benhind him. Accepiting the only fiading of fact
;ﬁﬁed by the “daglstrate namely the polnt of impact the
act thet the apuellant swerved right instead of left

5 ;ha agmny i the monent L8 not indlcative of failure to

}ﬁgp B prappr lockout .

Proper evaluation of thes evidence should have
s dn the Fagistrate flnding thal P.¥W.1 wee solely .
sible for his own glsfortune, it 1s & notorious fect
that drivers snd pedestrians [requently fail fo
see %he arprosch of a motor ¢ycle, Feopls are conditioned
;laaking for cars and the imﬁh- i & motor cycle

g often falls to ragisth

soceptling o point of lopact s@mewhers across the

_i*@ liza T %%a road Ls oo unreliable a fact on wiich to

Ke “Lﬁu tﬁ@ ﬂpae lant had time to sae

_.i ﬁfﬂﬁﬂiﬂ* the road if he had been keablnﬁ o proper
'kéﬂt;' It is in sny event in Y view an as%ﬂmﬂ*iwn not

_uﬁtifi&d by the eviéwﬁua which th@ Magistrate did accept.

in@ &{”&al is @ilowed, The con¥ictlon is
&%m fine i1 paid & %o he relunded to the

e _1%‘30



