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'I't~iil app~larr:; ,,'as convicted by the ,,,!,,,,~13 tr,,.te t 5 

CQurt. Suva of c:~reless 01'1 vin,;!: con !'ar7Co aeetloD 38 (1) 
of tt'lI.1 traffic lirliitl8J1Ce on the 2J't,h June. 1::180. He 'lias 

.t'ined ~h5 in de.fault 25 days liIl;;rls0lJll1lmt l'Iri'ld his lioence 

pros¢cution c.tiled thrtSle wi tn6!>ses who 
actua.llySIOw the accident and the c'~JJPl ir.antvw~lO was 

injured 1rl "the acoidem. _,\1;.11e it ie; not uncom':1otl to 
have eye wltn ss .. a rel.rla" ~'",r,i,U .. tori.es it 'would De 

. difficult to .find a case wheee tour pn)lSecution ;;'1 tnesses 
contradicted each other on so 'l'lillny mat!Jr1al polnts. 

Gnthe 31st ('larch, 1979 l'\t is p.m. i' .w.1 and a 

number of ol:.L 'r FiJi.~ns weI'Il!' lilt 1 {Idles on the Kings 
Road. f' .'1.1 Il 77 year old man was lntoo din~ to return to 
La:llere. T'he story he rel!'lt.ed in Court was as follows : 

;;f! wished to cross the "lain road to the !il'lUsorl 
bus stop. He was crossin, the road quickly and had cross1?d 

the white lIne 1n the contre of the ~ldn rond when he was 
strock by 9 vebicle and w,u seriously in.jured. He sl1iJ he 

lOOked befoI'<1! he crQssed <L1ct the road. lias clear. He saw 



;:'~'t:Hr:,:jjJ~(; it;, tLt-': coan~.:.re () t: t;:'~"'; rOi:;,d as ~~ t;ar lJtlS co':'!!:ing 

,;'1.1 $- 1(3,,:c"'t. i .~fter~ tte t! ~::<r~ ':)~"':f.;,,<~~,~(.l ~;.-. ~)i .1 corrt.1rr ... H;)(J, on hle, 

et ~ize of t~e Dccldent. 

:".".5 saLtl.,3t > •. Vi.'1 crossed t.ht! road in Iii hurry 

quickly l'Llt.\l;.t:J..~. .:'5 he wus cr<>ss..ing; thA while 
,'fa£> -'It·Oi..lt a .'l:lr'd b".j1Jnd. him w1 th l1er child. She 

.sr~',,, "' ,[.rJtor cycle .£tQQu·c :1 Y<ilrds .from 1ar' on her right. 
~:.r;a-,~1:;.'fJd hrtr f.!h!.1~d, ~.r~-,~ 1 ~;')1:~(1 1J.:~c:t OXlto tH~ ,footpath. 

j '.l15t a;);;r",s.c"':l.in-6 erom th~ ~lJ.vn g,1 de 

le,±"t). ;:, ;-,<.:f\ ~~4'~ ll.)',;,)k~.! 'V'I'.(C1:i):, 3j:~.? S-flW' rJ. .1:~.1 lylIl:i.!\ on the 

Jh-t:~ 'i'l\)-::iccd ,:1'J' li .. ,;;v:t. en th~7; ~f;tlLOl" c-ycl~J. 

F.\.4 $:<1;;\ £'.',1.1 "'''s struck 1:" ti1@ motor cycle 
he ','<Ins: f',",st':h", e,?"'tr~ ',;hlt<! line on the road. P.W.4 

fHI'" t;le ve·bicle ",h~'ll i t W~15 Q\11tl.!! close abOlitt 4 yards 

"1ft ";;' . .itl: the sidll1 o.f the I"()nd 'the verdcle 'vas travelling; 
c:i.e'1;X'. lie ",""id P .\,' •. 1 did root stop bei'ore he was hit -

~l dl,rection aad tbo [,,1,ot,ol'" cycle lit~h C.:$ \Jora not 

,<>. saId he eould [.",'11", S<i)',m t.lw ')Jetor oyclo 10 yarus 
without 1l,5htll if he had looKed. 

A pol1c,* witne .. s W:10 inv9stl,;a.ted the accident 

bloodsta.ins on both sirles of tl1e centre linG. 

'IhfJf'e '.vas n~') evidence o£ th0 5pe~d the a)c;ell''l,']t 

travelling pri'JI' to ttl<" !>Goident: o1:.her than his estimate 

- 25 l~i llfs per hour. 

enQui:!h to be able to 

Only '1 prosecution witness lOa'll him 
state that ths appellant was on 

appell9.rr gl}v~ ,)v1ience. Ml bl, ll'(lproached 

jUl'lctJon he saw p<"o?l,) on bot~, $iJ"$ o.f the road. 
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said allot a sudden there were 3 or h people on the 

who looked as if they \{,"'!::'e about tocro:;s b",t they 

noc cross. 'Ilr,en he was very close to them one of this 

suddenly leaped 

aHant had no ti;ne 

to 'che right. 

in front 

to avoid 

of his 

him. 

motor cycle. '1'11e 

He said he did not 

Faced witt. i;his conflict of evidence the learned 

strate looked for <'md found. only one alleged fact that 

prosecution eye witnesSSt&stified to and "that was that 

1 \tad 0Ilssed ttle c&ntre line of tne road before he w.s 
How far past the centre line he had gone is not known. 

Magis-crate '",,,,s -coe viIOw that tho appellant struck 

,1 on ':::1,:) ',V!'Orl0 side of ti1e centre line. He was also of 

vie',,, that it P.W.1 had got anywhere near "the centre line 

he "laS hit t.::e appellant should have had 

to avoidhlm. The Magistrate considered tho appellant 

not been keeping a prol;er lookout. 

" I am sure the acclIs,!d realised too late, 
swerved to the ri.:;ht and not the left and struck 
the oli man where stated. It is for this reason 
he sli thered to the right at first after impact. 

TJ1i s evj,c'cecce Cl:l'3S not in any way sho· ... 
any danger in he way he was drivin:;;. It does 
clearly show a lack of due care and attention. 

Iti<; ilagistrata acqui tted the appellant of dangerous 
and cOllvicted hi'~ of' careless driving. 

Nr. Gates appearing for t ':".' :Ji['(;cto,," oJ.' Public 

ecutions. conceded that the ler!l'r.ed i'ia,:;btrace had made 

few .findini~s of fact er,d that cith(,r t"ere should be a 

or 1:he conviction should be qUBsr:ed. 

I .favour the latter course. The: r-lagi'iltrate t who 

he lias impressed by all the civilian prosecui;ion 

• accepted tneir evidence as being coc-rect about 

of impac-c. he ,,'ent on to say in hi~: judf,ment : 

"Lo;Jever, none of them either claim to have 
seen th~ accused prior to the collision on 
the \~rong side nor d.o ary suggest h:! was driving 
too fast." 
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'"bar:. is amply clear from till\! evidence 15 thatthe 

I\ppellli111t wea suddenly presented w1'Ch t he situ ation of an 
old mall runn1n" IlCrolUl -che road and a mother and ch1ld 
" 101 .. ' behind him. Ac;,}ep~ing the! only i1'Idin.,; oS: [!!Ict 
l>1:atlJd by tIle !·\aalntnte namely the po.l.nt of impact the 
fact that tl.i.l appullant sw~rv .. d :;'lght inatearl of left 

Gjf.ony oi the! moqont is not indicative of failure to 

proplzr lookout.. 

PropElr evaluation of t.~e eviciElrlcn should have 
in the ;V:~'03isl;I'ai;. iincti.u" that P .1 •• 1 w,,,s solely 

.1'~$i'Of;",l1ij;)lw 1;'01' his own ruJ..s1.;:;rturle. ..;:t is Ii notorious tact 
110iIFev~r that drlvllrs (md pedestr1ans !re'luer.tly tail to 

tfeLe .ppro&eh 01: !I. motor cycle. ?i.!)oplli lirE!. con.d.i tioned 
locdtlng fQr car,s tl.r.d the i;llai~.e or a motor cycle 

;JroacMr.;;; o.ften .t',~U~ to x"'Jgis·t;er • 

.Ao(;ep·tin.; "l. 'Polr~:; 0;: l'~pact "7'le'"::',,!',, aoross the 
lln~; O~"l ttl.: !',,;::.d is too yjj.('l}ll,a':ile a .fact on which to 

11",1". om <iS3u)uptionth<at; UHf ap:/ellant had time to se. 

P. vi ,1 crol&sj,n.r, thlJ ro",,] U h'i' had beE'1'l k.eepl1'lg ~ proper 

lookout. It 18 in !;lny event i.n my v1ew 'im assl!~ptlon not 

ustHi;;;id by the !1vldl'Jnce which t~eo I'!tl'Jat~ tild acoept. 

fl'h~ ~~r~e[),l le ~11ovt;;!d. 'Ihtl cGtyflctir:ni is 

qtlaLlhed., '!h\l lin\!' 1.{' ~i::{1d ,!., to IH~ ~"'e.r~.,Hlded to t11~ 

$:\;i;),yllant. 
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