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The appellant was convicted after trial at the
Nausori Magistrate's Court of receiving stolen- property under
section 347(1) of the Penal Code.

It was aileged that the appellant received between
1st July and 20th July 1979 at Kasavu, Nausori 252 wrist
watches valued at $72,350 knowing them to have been stolen.
He was sentenced to five years' imprisonment.

_ The appellant appeals against his conviction and
centence. A number of grounds of appeal have been argued to

which reference will be made later.

The facts as found by the learned Magistrate may
be summarised as folilows.

On Sunday morning of the 1st July 1979 the shop of
M. Razak & Co. +d. was broken into and a number of watches
améngst other duty free iltems were stolen. On 20th July 1979
acting on information received, Sergeant Abdul Hassan (P.W.4)
accompanied by Mohammed janif s/o Sarajan Mohammed (P.W.1) one
of the owners of the shop travelled to Suva in a private car
in pursuit of the appellant who had earlier on travelled in a
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Van AHBI9 to Suva with one Abid Alli from Nausori. P.W.4

W&S stopped along the way by a police highway patrol who was
tOld of the purpcse of the‘pursuit and was instructed to go
after the appellant?s van. In the meantime the van had gone

tQ Greene Street 1n Suva aand it was there that P.W.4 and khis
Tpafty caugnt up to it, When appellant saw P.W.4 he got out
rbflthe van and started running away. P.W.4 ran and got hold

“of him. Following a search of the vehicle a number of watches
‘which were wrapped up in a piece of cloth inside a bag and
:ébvered over with a sack was Pfound under thoe spare wheel of Lhe
“ﬁén, The watches were identified to be part of those missing
from P.W.1l's shop on the morning of the break-in, Appellant wan
‘interviewed under caution by P.Wed at Nauscri Police Station
‘the same day at which appellant said he bought the watches from
'Saiki for $600 that same morning. When he was asked "Do you
know that it was all stolen watches" appellant replied "Yes
~Saiki told me that they broke the store of Razak", Appellant
also said at the interview that he was taking the watches 1o
Suva to sell. He was then arrested and charged with receiving
stolen property during which he admitted he bought the watches
from Saiki who told him a1l the watches were slolon.  Appolion

‘admitted he had made a mistake.

_ Oon 2lst July at about 2 a.m. appellant's house av
Kasavu was searched by the police and in the bathroom hiddoen
between the ceiling and the roof was a rubber hand glove in
which were found four watches and these were later identilied

to be part of the stolen goods from P.W.1l's s5hop,

In the first ground of appeal argued counsel for
sappellant complainéd that Abid ALl who was ot the materloal Llme
an emplbyee Of P.Wel's shop in Suva and a neighbour of appellant
‘at Kasavu and with whom Abid Ali had traveiled to Suva

'{when P.We4 and his party came upon them at Greepne Street was
ihot called as a witness by the prosecution nor by the Court even
~though Abid Ali in these circumstances would appear to be an

important potential witness in the prosecution case, It is sald
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jit_is said that in Falrness to the appellant Abid Ali ough
ﬂhave been called as witness, 1F not'by the prosecution certainly
by.the Court which was alsc fully cognizant of abid Ali's
‘rather close connection with the events on that day. It is
caid that much suspicion surrounds Abid Ali's activity on that
}day that the decision not to use him as a witness has caused o
miscarriage of justice and there ought therefore to be a new
trial. Counsel for the appeliant cited Richardson v. The Quoon
.(1974) 131 C.L.R. 116 where the duties of & Crown prosecuior

;in regard to the calling of witnesses are well and fully

8

discussed. I think 1t only necessary for me to refer to th

“passage at pages 121/122 which is noteworthy:

"t follows that a Fallure on the parl of the
Crown prosecutor to call in the Crown case an eye-
witness of the incidents giving risc to thoe offonce
charged does not of itself constitute o ground for
setting aside a conviction and ordering a new trial,
Counsel for the applicant was unable to point to any
authority fFor the proposition for which he contended
and, in the light of what we have said, 1t finds no
suppert in principie or in the nature and character
of the decision which the prosecutor is called upon to
make. Once it is acknowledged that the prosecutor has
a discretion and that there is no rule of law regquiring
him to call particular witnesses, it becomes apparent
that the decision of the prosecutor not to call a
particular witness can only constitute a ground Ffor
setting aside a conviction and granting a new trial if
1f constitutes misconduct which, when viewed against
the conduct of the trial taken as a whole, gives rise
to a miscarriage of justice.®

For my part I am afraid I do not find the case

quoted to be of much help to the appellant. On the contrary
~the case in my view makes 1t ¢lecar that the calling of prosccution
'witnesses is a matter for the Crown prosecutor and as long as he
cexercises his decision on the matter in good faith there i+ nu
dround upon which his decision not to call any particul.ar

wiltness could be properly impugned. Surely if appellant had
wanted to call Abid All as a witness at the trial he would have

.

been perfectly entitlied to do so and he could not have been
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prevented from doing so.  The Court of course ha: a right to

 .Ca1J 4 witness not called eilther by the pfosecution or the
defence if in its opinion lhis course is necessary in the
Jinterests of justice. IHowever, the power ghould be used
Sparingly and rarcly oxercised (see Archbold (40th Edition)
"paragraph 592).  Au T pointed'out above Abid Ali could have
‘been called elther by the prosecutlon or defence but neither
. did so and in the circumstances I do net think it would have
‘been proper for the Court fo call a witness which neither :
contending party wished to call. For the Court there ma*_weli 
be problems of a technical nature which would make it imp%ud@nti
for it to call a witness nelither side wanted. Besides the B
'court-had no adequate brief on Abid Ali as to what role he
- might have played in the cvents of that day and in particular j“
Cuu to the discovery of tho slolen watches in appellant's’ N

Vol e

In these circumstances I £ind no merit in this Firs

ground OF appeal,

The next ground argued claims that‘the learned
Magistrate ocrred in law in Ffailing to give due or any
S consideration to the weight of the contents of the confession
alfter admitting same in ovidence. It was submitted under
this ground of appeal that the learned Magigtféte did not
give reasons for attaching any weight to the confessional

L statements and this omission made the trial most unsatisfactory,

I find it difficult to follow this line of “argument.
It is true that the learned Magistrate may have laboured the
‘point concerning the free and voluritary nature 0F appellant's
confessions without sufficient examinafion of the probative
value of these so-called confessions. However, the basic
point which is clear From his Judgment is that he accepted
the appeliant's confessions to the investigating officer as

not only having been made Ireely and voluntarily but the
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nfessions were themselves lrue in their contents and these
qbwed how the appellant came 1to be In posseséion of the |
1blen waiches. On the evidence accepted by the learned
gjiﬁirape T think he was fully justified in asserting in his
aagménr that this was "a clear cut case of receiving stolen
ropcfty". The circumstances in wnich appelilant came fb_be

aught with Lhe watches were themselves extremely inculpatory

@nd'aend strongly to enhance the probative value of appéllant's:

confessions,
This ground of appeal also falls.

A further ground of appeal argued claims that the

learned Magistrate erred in law in Falling to put the amendad

.

charge to the appellant and that his conviction was a nullity.

_ What happened was lhat after P.W.2 gave his svidence
poi;ce prosecutor applied to amend the particulars of gffence
iﬁ relation to the number of watches'allegedly received by the
appellant by deleting the Ffigure 247 and substituring therefor
ibe Figure 252, Mr. Arjun, solicitor who represented the
Taﬁpci}ﬂnf in the Court below told the court he had no objection

to the amendment.

The appellant was not required to plead agaln when
the.amendm@nt was allowed and consequently it 1s submitted on
belalf of the appellant that the failure of the Court to do 50
‘rendercd the trial of the appeilant null and void. The main
.contention of the appellant in this regard is that section QOé(llw
 ©£ the Criminal Procedure Code makes 1t mandatory for a fresh
fplea (o be taken following any amendment made under the
Provisions of the section. Counsel for the appellant rélied
heavily in suppeort of his contention on the ﬁautoka Case of

R, v. Vijay Singh and Anor. (Criminal Appeal No. 50 of 1977).

It is clear that the amendment allowed relates to the
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‘description of the property stolen and as can be seen /?

U?E'

of 2 rather minor and trivial nature, Indeed under section
204(2) of the Criminal Procedure Code the variance which
;gave rise to the amendment in question could hot be regarded
cas material and therefore did not really necegsitate 3 formai

amendment to the charge. Section 204(2) reads.

"(2) Variance bhetween the charge and the evidence
produced in support of 1t with respect to the date
or time at which the alleged offence was committed
or with respect to the description, value or owner-
ghip of any property or thing the subject of the
charge 1s not material and the charge need not be
amended for such variation:®

It is clear from the above provisions that the amendnent made-
by the Court to the charge was technicallygunneceseary.‘ It
foliows therefore that a fresh plea to the amended charge
fwould equally be unnecessary. Moreover, the appellant could
‘not possibly have been prejudiced by an amendment which was
rlmmat@rial To the case against him.,

Accordingty this ground of appeal fails,

: A further ground of appeal argued clalrs that the
learned Magistrate having decided to hold a trial within a
trial involving both the oral interview and the charge statement
_failed to consider the evidence on each matter separately

fand hence his decision that they were both made freely and

wvoluntarily is wrong in law,

_ The only point made in argument on this ground of
‘abppeal was the contention of the appellant that he was Charged
JAn Hindustani when he could not speak or understand the
language, The learned Magistrate did not accept this when
éValuating the evidence of the police officer who charged him.
‘The learned Magistrate did not accept the suggestion of a
fabrication between the two police officers who gave evidence

gy




..{

00015 8

-
5

V -

9.

of the ordl interview and of the charge statement. Not only

did he find that they were in Facl given by the appellant on

the two separate occasions referred to in the evidence but :
alse that the contents of the appellant's StatemenL__o ;e.polwcar

vere voluntary and were not induced by violence or promises of

advantage. The issue of credibility is evsenfjally one f£or the
:trlaL Court because of 1ts particular advantage of L¢Vle seen

~and cbserved the demeanour & the witnesses in Court, Such

‘advantage is rot available to this Court

I can find no substance in this ground of appeal,

A further ground of appeal argued claims that the
learned Wagl trate erred in law in prohibiting counsel for tLne
appellant from asking questions as to the possible tr app nj oE

the appellant.

The 1ncidenl complained of appears at pagde 24 of the ;i;
:roﬂord when Sergeant Abdul lHassan (P.W.4) Investigating Officer

in the case was being cross—examined by Mr., Arjun, solicifor

“for the appellant at the trial within a trial-during which the

Following exchanges occurred:

"Q. At no stage you cautioned him.
A I did caution him. Another person was with
Accused. He was Abid Ali. He is employee of
M. Razak & Co. Don't know if he is still

employed there. He is not in court this

morning.
Q. vou arrested Abid Ali?
A No.
Q. Why not?
A Because he was acting on my direction,
Q.  Dbid you direct Abid to pay accused?
Witness: . Claim privilede. _
Raza: Object to this question. Source oOf

information cannot be divulged.
I refer to Archbold (40th Edition) para. 1316

wnder captllon "Informers",
Question regarded information., Constable

cannot boe askod.
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"Arjhn: Not asking what informer told him what
I'm asking - did he direct Abid Ali to trap
accused? _

Court: Won't allow gquestion as to trapping.”

1

Two observations [ need to make in regard to the

ffgregoing; Firstly P.W.4 had no privilege upon which he couldn'ﬂ
“claim not to answer the guestion "pid you direct Abid to pay t
Caccused"™ if the case was that Abid was an agent provocateur as
'épposed to being a police informer. In the latter case of course
a privilege weould arise and this would have barred any<iscussion5 
;as to wnether Ablid Ali was a police informer. The objection of |
ir. Raza could only have been properly upheld if Abid ALl was i
‘an informer and a declaralion by counsel to that effect was ﬁadeiif
*No ach declaration was made and because of that Mr. Raza's |
;ou3ecljmn would appear to he misconceived, Secondly,. the _
ruling of the learned Maglstrate not to allow Question relating

o possible trapping (more commonly referred to as ”enirapment");_

was clearly ervoneous (see R. v. Sang (C.A. Unreported) but

‘cited in Archbold (40th Edition) para. 1409). The evidence of %
‘alleged entrapment of appellant 1f such was the case was clearlyf“
cadmissible as being highly relevant and should therefore have
‘been allowed by the tral Court. However in my judgmenfﬁnothing .
0f any consequence turned on learned'M&gistrate‘s'refusal o "5
admit alleged evidence of entrapment. This is because the case
ffor the defence as 1t turned out was not one of entrapment

i.e., being induced by an agent provocateur to commit the offence
Cwith which he was ultimately charged but that he was complately
dgnorant of the presence of the stolen watches in his van when

e set out with Abid All from Nausori that day. In other words
his case is that he was framed by the police and Abid Al: and 7
that claim as I pointed out earlier in this judgmeat was mejectcd
by the learned Magistrate who Ffound the confessions made to the
two police officers concerned and at two different occasions as
representing the truth of how the stolen watches came o be 1n

the possession of appellant,
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This dground of appeal failg.

, In the final ground of appeal against conviction it
;was claimed that the learned Madistrate on the facts before him
-éould not have been satisfied beyond reasonable doubt that the
jappellant knowingly received the stolen property.

The main contention made under this ground was that
the evidence between P.W.1 and P.W.4 was in direct contradiction.
‘P.W.4 had said in evidence, and here I quote from page 20 of
':khé record: '

" . I recall going to Greene Street on 20,7.79.
I stopped my car and noticed accused turning his
carrier around and stopped in front of a house,
I rah towards accused's carrier. Accused seeing
me approaching dgot out of steering and started
running away. I caught him and informed him that
I am a police officer," '

‘whereas in his cross-examination P.W.1 told the Court, and here

I quote from page 10:

w1 saw accused when I arrived with the police,
Abid was standing on passenger's side and accused
- standing on driver's side.!

and at page 11 in his re-examination P.W.l said:

" I heard everything that was said to accused

by Sergeant as I was with him - standing with
Sergeant., Sergeant went and asked "Where are

the things?® as he got there. I was this distance
(about cne yard) Prom Sergeant. I was there five to
six minutes,

It is said that it was rather curious that only

.'P Wed Stated'that appellant had run away from the van and no
”other w1tness clalmed tc have seen that alleged occurrence.

" P.W.1 who was there at Greene Street with P.W.4 made no mention
;'Qf it. It is submitted that in these circumstances the learned
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'Magistrate could not possibly in the light of such contradictory
and unsatisfactory evidence have satisfied himself beyond
reasonable doubt of the guilt of the appellant.

It is true that P.W.1 made no reference to appellant
.runnlng away Erom the van. However, it cannct in my view be
?1n£erred from that that P.W.4 was untruthful about that
particular piece of evidence, It is clear from the record that
at no time was P.W.1 interrogated directly on the point. So it
18 not possible to'say_one way or the other whether there was a
éterial contradiction in the evidence given by P.W.4 and P.W.1l
‘on the matter. Apart from that apparent lacuna their evidence
fwhere it really mattered, e.g. as to the evidence of discovery
‘0f the stolen watches in appellant's van and what was said by
‘the appellant at the time of discovery was consistent with each
.cher.

“Accordingly this ground of appeal fails,

For the reasons I have given when dealing with each
;ground of appeal against conviction I am satisfied that the appeal
must be dismissed.

I turn now to the appeal against sentence.

The appellant was sentenced to five years' 1mprlsonment.
'It is said that the sentence was harsh and excessive having regard
to the whole of the c1rcumstances of the case. Appellant has no
"previous convictions and until this incident was a man of good
Character., it appears that the appellant succumbed tc strong
iemptation when presented with an opportunity to make gsome quick
iliegal profit., There is nothing to suggest and indeed the
g?idence is to the contrary that he might have been what is
_POpularly known as a "fence" for shopbreakers and thieves nor was
:he shown to be a professional receliver, Furthermore it appears
that all the watches which the appellant had received have been
recovered and have since been restored to- the original owners.
Appellant did not derive any personal gain from his criminal
egscapade., . | '




lll

in these circumstances I am satisfied that the
sentence passed on appellant is too long. Accordingly I would
allow the appeal and quash the sentence of five Years'
'imprisonment and substitute therefor a sentence of two and

‘a half years' imprisonment.

~—

/,' . L NS e

(T.U. Tuivaga) L
Chief Justice -




