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The appellant was convicted after trial at the 

Nausori Magistrate's Court of receiving stolen-property under 

section 347(1) of the Penal Code. 

It was alleged that the appellant received between 

1st July and 20th July 1979 at Kasavu, Nausori 252 wrist 

watches valued at $72,350 knowing them to have been stolen. 

He was sentenced to five years' imprisonment. 

The appellant appeals against his conviction and 

sentence. A number of grounds of appeal have been argued to 

which reference will be made later. 

The facts as found by the learned Magistrate may 

be s~~arised as follows. 

On Sunday morning of the 1st July 1979 the shop of 

M. Razak & Co. Ltd. was broken into and a number of watches 

amongst other duty free items were stolen. On 20th July 1979 

acting on information received, Sergeant Abdul Hassan (P.W.4) 

accompanied by Mohammed Janif s/o Sarajan Mohammed (P.W.l) one 
of the owners of the shop travelled to Suva in a private car 

in pursuit of the appellant who had earlier on travelled in a 



van AH3l9 to Suva with one Abid Ali from Nausori. P. vi. 4 

was stopped along the way uy a poli.cc hiuhway patrol ivho ilJ,J_, 

told of the purpo,;e of the pursuit and wa'3 _lnstructed to go 

after the appellant's van. In lhe meantime' the van had gone 

to Greene Street in Suva and it was there that p. W. 4 and hL:, 

party caught up to it. When appellant saw P.W.4 he got out 

of the van and started running away. P.W.4 ran and got hold 

of him. FOllowing a search of the vehicle a number of watcfie'" 

which were wrapped up in a piece of cloth inside a bag and 

covered over with cl "dck Wd;] found under Lhe ':pure wheel of lhe 

van. The watches were identified to be part of those mi3sing 

from P.W.l fe; shop em Lhe morning of the break-in. AppelLm; w,,; 

interviewed under caution by p.W.4 at Nausori Pe,licc Stltion 

the same day at which appellant said he bought the iJ/atcha,: from 

Saiki for $600 that same morning. When he was asked "Do you 

know that it was all stolen watches" appellant replied "Ye'; 

Saiki told me that they broke the store of Razak". AppelLmc 

also said at the interview that he was taking the: watche:; to 

Suva to sell. He was then arrested and charged with receiving 

stolen property during which he admitted he bought the"! co rd:e:; 

f1:'om Saiki who told [lim iJU t.he w,)lchcc~ were:; ';tolen. AppL'LJ;n' 

admitted he had made a mistake. 

On 21st July at about 2 a.m. dppellant's house:; ~1 

Kasavu was searched by the police and in the:; b3throom hiddc'h 

between the celling and the roof was a rubber hand glove i.n 

which were found four wdtche'; and the';e were later identifl()cl 

to be part of the stolen goods from P.W.l's shop. 

In the first ground of appeal argued counsel for 

. appellant compLlinecl lYut Abid ALi who 1'10.'; ell I he IYl," [c;rLu. I inw 

an employee of P.W.l 'e, shop in Suva and a neighbour of appeIlani 

at Kasavu and wi th whom PJ)id Ali had trav(~ned to Suvcl 

when P.W.4 and his party carne upon them at Greene Street: W~:: 

not called as a witness by the prosecution nor by the Coclrt even 

though Abicl Ali in the"e circumstances would appear to bes.n 

important potential witness in the prosecution case. It is 3cid 



3. 00015~ 

-that Abid Ali should have been required to give evidence as 

part of the proper unfolding of events in the prosecution case. 

It is said that in fairness to the appellant Abid Ali ought to 

have been called as wi tness, if not by the proseCtl ti on certainly 

by the Court which was also fully c09nizant of Abid Ali's 

rather close connection with the events on that day. It lS 

said that much suspicion surrounds Abid Ali's activity on t 

day that the decision not to U'~e him as . .1 wi Ines'; has Q.}u5cd -J 

miscarriage of justice and there ought therefore to be a new 

trial. Counsel for the appc:llcmt ci ted Richdrdson v. ThS-. Quc(>n 

(1974) 131 C.L.R. 116 where the duties of a Crown prosecutor 

in regard to the calling of witnesscs are well and fully 

discussed. I think it only necessary for me to refer to the 

passage at pages 121/122 which is noteworthy: 

"It follows thel t a f ai.lure on the par I of the 
Crown prosecutor to call in the Crown ca-;e eln eye­
wi tness of the incidents giving ri:;e lot he offence 
charged does not of itself conslit~te a ground for 
setting aside a conviction and ordering a new trial. 
Counsel for the applicant was unable to point to any 
authority for the proposition for which he contended 
and, in the light of what we have said, it finds no 
support in principle or in the nature and character 
of the decision which the prosecutor is called upon to 
make. Once it is acknowledged that the prosecutor has 
a discretion and that there is no rule of lal)! requiring 
him to call particular witnesses, it becomes apparent 
that the decision of the prosecutor not to call a 
particular witness can only constitute a ground for 
setting aside a cOYiviction and granting a new trial if 
if constitutes mi·;conduct which, when viewed against 
the conduct of the Irial taken as a whole', oive c

., ri';e 
to a miscarriage of Justice." 

F'or my part I am afraid I do not finel the case 

quoted to be of much help to the appellant. On the contrary 

the case in my view mClkc", it cle.1r that the cal ling of proc;ecu tion 

wi tnesses is a matter for the Crown prosecu tor and as long .J'; l!c 

exercises his decision on the matter in good faith there i no 

8round upon which hi'; dlCcision not I () call any p_H' [icullX' 

wi tness could be properly impugned. Surely if appellClnl had 

wanted to call Abid Ali a·; d wi tnEC~\'\ at the Lridl he "/Oulct 'love 

been perfectly entitled to do so and he could not have been 
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prevented from doing ';0. The Court of course h.:J~ .:J right to 

call ,'~fUne'-;'; not called ei,tr18r by the prosecution or the 

defence·; if i,n it·; opinion [[lie; cour.se is necessary in the 

interE"; t'i of .iu.stice. lIowever, th0 power should be used 

sPdrincj.l.y ,md rarely eXl'T'ci';ed (';ee Archbold (40th Edition) 

pdragrdph ')92). A~ 1 pointed out above Abid Ali could h.:Jve 

been cal. led ej.ther by the pI'()secution or defence but neither 

did so dnd in the circwTI'; 1; ances I do not thini( it \\fauld have 

been proper for the Caurt ta call a wi tness which nei ther 

contending party wi'ohed 10 call. POI' the Caurt there m.:JY "lfell 

be prablems of .:J tE;chnicdl nature which wauld make it imprudent 

for i I to caLL d wi Ine'os n"i ther s'ide wanted. Beside:; the 

CUllrt hdd no adequa te brief on Abid Ali as ta what role he 

might have played in the events of that day and in particul,}r 

.j'; 10 til(; di',;covery of the '; toTen watches in appellant's 

VC:.'ll1. 

In t.hese circumstances I find no merit in this first 

groLlnd uf appeal. 

The next ground argued claims that the learned 

.M~'CJi.; t r., te erred i.n LJW i.n fililing to give due or cetYly 

conc,;idl'ration to the weight of the cantents of the confession 

tel' .\dm.i tti.n(j C~am(, jn C'vidence. It was submitted under 

Uli," gruund of dppeal tha t the learned Magistrate did not 

give rcy;on',; for attaching any weight ta the confessional 

stiltements and this omission made the trial most unsatisfactory. 

I find it difficul t to follow this line of'~rgWTlent. 

It i'; true thelt the learned Magistrate may have laboured the 

pOint concerning the free and voluntary nature af appellant'S 

conflv; '; ionl3 vfi thout sufficient examina tian af the pro ba ti ve 

value of these so-called confessions. However, the basic 

pOL n I which i e; clear from hi c,; judgmcn t is tha t he accep ted 

the appcllilnt ,,; confessions to the investigating officer as 

not only having been made freely and voluntarily but the 
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ession.'3 were themselve'; true In their contents and these 

how the dppellant ccllne to be i.n possession of the 

w;) tches. On the evidence accepted by the learned 

LhLnk he Wy; fully jLlsLified in asserting in his 

thaI this was "a clear cut case of receiving stolen 

'I'ho c.ircUlw; I ,lnc'cc; in whi.ch appcllc:tnL. car1e to bc 

Lhe watche,,; were themselves extremely inculpatory 

tend <:;trongly to enhance the probative value of appellant's 

Thi'; ground of appeal also fails. 

A further ground of appeal argued claims that the 

H,.lgic; lTd I.e Eerred in LJW in failing to put rhe arnended 

charge to the appellant and that his conviction was a nullity. 

Whal happened Wd'! thal after P.W.2 gave his evidence 

pro;;ecu tor applied to amend the particulars of o,{fenoe 

in relation to the number of watches allegedly received by the 

appellant by deleting the figure 247 and substituting therefor 

the figurE' 2')~). Mr. Arjun, '~oliei tor who represented the 

appelLant· in the Court below told the court he had no objection 

to the clTlll'ndmcn \ • 

The dppellant wac; not required to plead agilin when 

the amendment waco allowed and consequently it is subr.:i tted on 

ueh,llf of the appellant that the failure of the Court to do so 

rendered Lhe tr 1.dl of the appell,m t null and void. The main 

contention of the appellant in this regard is that section 204(1) 

of the Criminal Procedure Code makes it milndatory for :'\ fresh 

plea (0 be ldken following ilny amendmen t made under the 

provi.'iions of the section. Coun';el for the appellant relied 

heilvily in ,:upport of his contention on the Lautoka Cilse of 

R. v. Vijay Singh and ~££. (criminal Appeal No. )0 of 1977). 

It is clear that the amendment allowed relates to the 
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description of tbe property stolen and as can be seen 

of :l r:ltber minor and trivial nature. Indeed under section 

204(2) of the Criminal Procedure Code the variance which 

gave rise to the arnendment in question could not be regarded 

as m'lteri,l and therefore did not really necessi tate :l form3l 

c"mc'lldment to the charge.. Secl,ion 204(2) reads 

11(2) V,)Y'iance between Lhe charge and the evidence 
produced in support of it with respect to the date 
or time at which the alleged offence was cOI11Jni t ted 
or with respect to the description, value or owner­
ship of any property or thing the subject of the 
charge is not material and the charge need not be 
ar:!ended for such variation;" 

It is clear from the ,'\bove provisions that the amendment made 

by the Court to the charge was technically unnecessary. It 

follen}'; therefore that a fre,sh plea to the illnended c]r,arge 

would equally be unnecessary. Moreover, the appelLll1t could 

not possibly have been prejudiced by an amendment which was 

irmnaterial to the case against him. 

Accordingly this ground of appeal fails. 

A further ground of appeal argued claims that the 

learned Magistrate having decided to hold a trial within a 

trial involving both the oral interview and the charge statement 

failed to consider the evidence on each matter separately 

and hence his dccision that they were both made freely and 

VOluntarily Lei wrong in law. 

The only point made in argument on this ground of 

appeal was the contention of the appellant that he was charged 

in HindeL3 timi when he could not speak or unders tand the 

langlAaue. The lc,lrned Magis Ira te did no t accept this when 

evaluating the evidence of the pOlice officer who charged him. 

The learned Magistrate did not accept the suggestion of II 

fabrication between the two police officers who gave evidence 
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of the orjl interview and of the charge statement. Not only 

did liC find thdl l:hey were in fdCL given uy the appellant on 

the two separate occasions referred to in the evidence but 

also that the contents of the appellant's statement to ~he polics 

were ','01 untary and were not induced by violence or promises of 

advantage. The issue of credibility is essentially one for :he 

trial COLG't because of its particular advantage of !Elving seen 

and observed lhe demeanour cf the wi tnesses in Court. Such 

advantage is hot available to this Court. 

I can find no substance in this ground of appeal. 

A further ground of appeal argued claims t the 

learned Magistrate erred in law 1n prohibiting counsel for t;~ 

appellant from asking questions as to the possible trapping of 

the appellant. 

The incident complained cf clppears at page 24 of the 

record whcn sergeant Abdul ilassan (P.W.4) Investigating Cfflcer 

in the case was being cross-examined by Mr. Arjun, sol:i.ci tor 

for the appellant at the trial within a trial" during which the 

following exchanges occurred: 

"Q. At no stage you cautioned him. 

A. I did caution him. Another person was with 

Accused. He was Abid Ali. He is employee of 

M. Razak & Co. Don't know if he is still 

employed there. He is not in court this 

mornlng. 

Q. You arrested Abid Ali? 

A. No. 

Q. Why not? 

1\. Because he was acting on my direction. 

Q. Did you direct Abid to pay accused? 

\Vi tnes s : 

Raza: 

Claim privilege. 

Object to this question. Source of 

information cannot be divulged. 

I refer to Archbold (40th Edition) 

under Ci.lpLion "Informers". 

para. 1316 , 

Question regarded information. Constable 
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Not asking what informer told him wiJat 

I'm asking - did he direct Abid Ali to crap 

accused? 

"Ion't allow ques tion as to trapping. II 

Two observations I need to make in regard to the 

foregoing. Firstly P.W.4 had no privilege upon which he could 

cL3.im no L to answer the ques Lion "Did you direc tAbid to pay 

accLlsed II if the case was Lho l Abid was an agen l provoca teclr as 

opposed to being a police informer. In the latter case of course 

a privilege Ivould arise and thi.s would have barred any dLscussion 

as to 'whether Abid Ali was a police informer. The objection of 

Hr. r<aza could only have been properly upheld if Abid Ali W3S 

an informer and a declara lion by counsel to that effect W35 ~;ade. 

No such decl ara tion was mdde and because of tha t Ivir. Raza' s 

obyccti.uYl ,would appear to he, misconceived. Secondly, tlK' 

ruling of the learned Mag is tra. te no t to allow que; tion relating 

to pO'isib1e trapping (more commonly referred to as "entrapnent") 

'Has clearly erroneou.s (see E. v. Sang (C.A. Unreported) bin: 

ci ted in Archbold (40 Ih Edi tion) para. 1409). The evidence of 

alleged entrapment of appellant if such was the case was clearly 

admissible as being highly relevant and should therefore have 

been allo'Hed by the trial Court. However in my Judgment" no thing 

of any consequence turned on learned Magistrate's refusal r:o 

admit alleged evidence of entrapment. This is because the case 

for the defence as it turned out was not one of entrapment 

l. e. being induced by an agent provocateur to cornmi t the of fence 

witl1 which he was ultimately charged but that he was completely 

ignoran \ of the presence of the stolen wa tches in his van 'I/hen 

he se L ov. t wi th Abid Ali from Nausori that day. In 0 ther words 

his case is that he was framed by the police and Abid Ali and 

that clai_m as I pointed out earlier in this judgment ~!3S rejected 

by the learned Magistrate who found the confessions made to the 

two police officers concerned and at two different occasions 3S 

representi.nSJ the truth of how the stolen watches came to be in 

the possession of appellant. 
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This ground of appeal fails. 

In the final ground of appeal against conviction it 

was claimed that the learned Magistrate on the facts before him 
could not have been satisfied beyond reasonable doubt that the 
appellant knowingly received the stolen property. 

The main contention made under this ground was that 

the evidence between P.W.l and P.W.4 was in direct contradiction. 

P.W.4 had said in evidence, and here I quote from page 20 of 

the record: 

H I recall going to Greene Street on 20.7.79. 
I stopped my car and noticed accused turning his 
carrier around and stopped in fron t of a house. 
I ran towards accused's carrier. Accused seeing 
me approaching got out of steering and started 
runnipg away. I caught him and informed him that 
I am a police officer." 

whereas in his cross-examination P.W.l told the Court, and here 

.1 quote from page 10: 

" I saw accused when I arrived wi th the police. 
Abid was standing on passenger's side and accused 
standing on driver's side." 

and at page 11 in his re-examination P.W.l said: 

II I heard everything that was said to accused 
by Sergeant as I was with him - standing with 
sergeant. sergeant went and asked "Where are 
the things?" as he got there. I was this distance 
(about one yard) from Sergeant. I was there five to 
six minutes." 

It is said that it was rather curious that only 

P.W.4 stated that appellant had run away from the van and no 

other witness claimed to have seen that alleged occurrence. 

P.W.l who was there at Greene Street with P.W.4 made no mention 

of it. It is submitted that in these circumstances the learned 

-~---- ._. ----- .. -- ------- -------- -----~--
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Magistrate could not possibly in the light of such 

and unsatisfactory evidence have satisfied himself 

reasonable doubt of the guilt of the appellant. 

DOIJ1Gl 
contradictory 
beyond 

It is true that P.W.l made no reference to appellant 

running away from the van. However, it cannot in my view be 

inferred from that that P.W.4 was untruthful about that 

particular piece of evidence. It is clear from the record that 
at no time was P.W.l interrogated directly on the point. So it 

s not possible to say one way or the other whether there was a 

material contradiction in the evidence given by P.W.4 and P.W.l 
on the matter. Apart from that apparent lacuna their evidence 

where it really mattered, e.g. as to the evidence of discovery 

of the stolen watches in appellant's van and what was said by 

the appellant at the time of discovery was consistent with each 

Accordingly this ground of appeal fails. 

For the reasons I have given when dealing with each 

appeal against conviction I am satisfied that the appeal 

must be dismissed. 

I turn now to the appeal against sentence. 

The appellant was sentenced to five years' imprisonment. 

is said that the sentence was harsh and excessive having regard 

the whole of the circumstances of the case. Appellant has no 

.previous convictions and until this incident was a man of good 

character. It appears that the appellant succumbed to strong 

temptation when presented with an opportunity to make some quick 

illegal profit. There is nothing to suggest and indeed the 

evidence is to the contrary that he might have been what is 

popularly known as a "fence" for shopbreakers and thieves nor was 
he shown to be a professional receiver. Furthermore it appears 

that all the watches which the appellant had received have been 

recovered and have since been restored to the original owners. 

Appellant did not derive any personal gain from his criminal 

escapade. 



11. 
000lG2 

In these circumstances I am satisfied that the 

sentence passed on appellant is too long. Accordingly I would 

allow the appeal and quash the sentence of five years' 

imprisonment and substitute therefor a sentence of two and 

a half years' imprisonment. 

Suva, 

3rd October 1980. 

/ 

(T. U. Tuivaga) 
Chief Justice 


