
Avye11ate ,Jurisdiction 

£flHllliAL j\l':'",.L NO. 79 OF 1980 

- and-

Appellant 1n person. 
Mr. 'iII. Raza tor the litespendeot. 

1 h~ard this a;:;peal on th.e 16th September, 1980 

When I noticed that tlv.' appellant" who 'fiIas notre"resented.. 
VIlli. £11 tt1n~ 1n C(IlJrt betW€Ntl'l two warders.. on !!mk1na; 
enquirhs f'I'OIl! him, he informed !/le he had been impl"1soned. 
lluilt April for .failure to pay the tines imposed on him by 

the t~az;latrate in respect or' 4 of the 12 O,f"Iene ... the 

sUbJect of' this a~peal. 

The appellant. was convicted b . .i tne M.a.g1~\trate·s 

Court :lailevu or .. the 25th February, 1980 of 4 counts 01' 

!org~Jry contr~ to sectlorl 371(2)(e} of tn. Fenal Code 
. and 4 CQunta each of utter'iug l:l ioraed document and 

receJ,.vill6 MOlleY on • forged doeu_nt.. The !urther 8 counts 

arose out. of the alle!{ed forgery of 4 iil..I.!:stralla and 

l~ew Ze .. l<-\nd Bank cheques tor the sums ot $150. $100, ~200 
and $230 drawn on the account Ol Fanners ,~gencles Ltd. 

In respllCt of each 01' these 12 counta the 

learned l'legistrate a.ntence<i tl'i& appellant to 21 months 
i.pr1sonlilemt. All sentences after the first were ordered 

to run concurrently. He turth,~r ordered that all sentences 
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On the ;. o!£.mces of recelvln,s illoney on a .l.'orged 

dooument the ~llI.gistrlit& lapos.ed thll follo .... in& nnes. : 

,;ot.mt:. 3 tined ;'];1BO in default 6 l!!onths. 

Count 6 tined ~130 in .iet"ult 4 !/Ionths. 

Count 9!ined J;::}O ill d.e!wlt 6l11ouths. 

Coutltl tined $260 in default 6 months. 

'rile t41lgis trate ordered that (JUt of the finea t11e sai;.l 

sums of :\1,1.50, $100,~;2f1»)and ll!230 were to be paid to the 

~'l!.I'!IIers A,;encles Ltd. th,) complainant cOlilpanyoO He allol!le:d 

till> eppellent 28 d>!1Ys to pay .. 

On hls fa! lure to pay the tines tot&llin~ :jilOOO 
within the tima sp¥.!clf1oo,. although the appellant had 

lodged notice of aprpeal &\I!linst his convictions and 
sentences. he was 1li:.M"6'sted and ill'lprlsoned. to serve lit 

term ot 22 llloothls. 

On the 19t1l i3eptlllllber. 19801l'3 /I( '!latter ot 
ur,gency :r bad tll1" appellant broui;ht before the Court 
&,; .. 10 ana quashed all 12 convictions and a4vised that I 

would liive my reason.':> later tor ,,1 lowing the l'i.ppeal &e,;aill.$l; 

convictions and sentences. 

appall ant ,~1ven in the Court below, he and 

torsed. th. company. far-Illers "iilencies Ltd. 
first directors of the C:ol'ili,any. 

.. :~r. Verrier 
They were the 

An account was openffd by the Colllp,il0Y 1n the 

,;·ustralia and ;,ew ,~eli>lElnd Hank Ltd. 1n Suva but I do not 

know ttlB date 1 t was opened. en th~ 26th l;ov_ber, 19'14 
however, a CleW "Letter O",enin. j\Ccount-Colll.pany" document 

was &lgned by the tllen 3 dirl!lctot~S of tbe CQl'Ill)any.'~ CW;!qUtl'S 

were to be s1,J."I!ed by th III conJointly. 

!'he ,} dlrl$ccora on that date. their posItIons 

and tm !!lanner they slgncld are recorded by the Bank .s 
follows: 
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Secc.,tary!Dlr"ctor 
ROKOTU IS:';;1 Ijil'Qctor 

TJi.$lh'LOTO '-"hal l'\)liil,ll 

J.e. 61':1<lU 

IS&1 iiOKO'l'UIBilU 

FEW I 1'A13tUlLOTO 

ot particular si,,~ificance in thil!! case 1s Souva e1n' 8 

81gnatu:re "J .C. IU" as l"lilcorued by theiJ,l1nk. as his 

sl,,;ulllture on each of the 4 cheques alle(l:;ed ·to be for~ed 

by the appellant ill "J'Qs.fa C11"1 '. a form of s:Lij,-nature 

Jo .. efa eirl clli\ilIltJd he never used tor siin1l'lci cheques. 
He /iQmltt<:iQ. howevlitr. t{let form of signatl.tre was used by 

pa on .. 11 other occa.siona "o\.ltside the bank". 

'1he appellant. in hi. evidencll in the Court 

below. s,ud that wjJen tIe returned. to It'iJi from j,ustralia 
in 1975 he learned th,,;t th.~ ti:lr'oe ;;;ex-sons ~lboyenaIlH.d were 

the aignll.tol."i ElS to cheques drawn on the company's account. 
In 1976 be took: charge of the books of the company when he 

aaw the COtnpatlY was in difficulties. he said he made 
enqulrleg troll> th.e Bank and found th", CO!!li,any had no money 

and was in debt. On enquirinl from the bank abOl,!t a truck 
once owned by tilEt company he 10'.<:11 informed it held been 

purchased by Nultu Club wh1tlh still. owed the company money. 

The appellant said th, Bank SU'$t~"sted the; club sell the 
truck wh1liil had been dalaa¢"d and h €I told tbe club the sale 
IIlOney should cOllie to the cOIIIpMy. 

The a}:lpe1~ant sail! he prepared a letter (Exhibit 3) 
d.ated 14th June. 1977 addr4ssed. to the t;uk,u Club acltnowledgillg 

. that 63.1 debt. OW1!l.b by t..'lid club ",ere .settled on payment of 
the sum 01: $1100 to the company_ 

fi.xhioit 3 has the t'ull names 0:[ the 3 signatories 

recorded on thl~ Hank ",uthori ty tollo\\'ed by their purported 
aignatoriea. In addltion the l'1ppellant added hig full name 

followed by his si",nature. The il.?pelllilIlt said that when be 
presented t[.1 letter to the other three persons tor their 

Ili/llliltures 'they complained t.hey Wle::8 ,",orkin,; for nothine; and 

he decl<il'Jd that if he received th.e i1100 from the huku Club 
ID4mtioned in i::xhlblt 3 he would <i!:lve them something. 
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The apvellarrt said he took the company's cheque 

.•. lMJ,gk f1rat to Perri Tabualoto and he si<);ned 4 blank cheques 

(th1a W<iS coru.l..I'lIled by Peni Tabualoto). The appellant then 
.UIQIf. til ... cb.eqoo book. to Isel Rokotuibau and l'a.signed. all 

ebeqaea. This !1'Him. alt.hough liUIliillOflOO as Ii witness. waa 

... not. clillled by the psecutlon an) there is no indication 

the Record thiltt he was o!fetred to th,;? defen e for cr('ss-

the appellant aaid he then took the cheque book 

.roset& C.l..:ri and he signed all 4 cheques. The si5!lature 
Ciri" 14n:! not "S.G. Ser:.iu'1 as recorded 

All cheqtHU!I were si~~tled in 1971 and were cashed 
between the 15th July ani 25th Auguat of that year. 

I depart now trom tile story rel'It;.:d oy th.e 

appellant. wbich I have only referred to very briei'ly to 
reter to' the prosecution caslil. 

'I',;" ti::"st witn.: 55 called by til", prosecution wu 
Peak, tho ;·ccountilut 01' the A.N.Z. Bank, who had. 

worlted t.or the bank tor 19 yeiU·S. :Ie was shown the 4 relevant 

Cheques with the 3 Sif~tiitures thereon, "Jose!a Giri t 

IIFen! 1'abual"to" and "l.ae! Hol!:otuibau". He said the signatures 

wet'e tM sue on <~11 four cheques i.e. whoever siilned 
IIJoana Ciri" sl!£!H:.>d tl,at signaturE! on all 4 cheques. 

He said the si.gnatures on all cl'le1lues reyl'esentl'/dthe sallle 

} people, except that the a.l.;:rmrturlil ot Joseta Cirl varied 

from the si~~natur'e IH~ldby th", Bank. He aou;;jht to tender 

a photocopy of the record ot the cOIllfJany'l1I sii$l1",toriea to 
checluea l::m.t, on tbe epplic,,"tion at' the prosecution, he was 
released to ret.urn to th.! ';<lnk to obtain and produce the 

original .. ""cord. 

Pent Tabualoto 'IIU then .l.nts'posed as iii witness 
but at tllis &ta,~e I do not propose to COtm~i:lrrt on his ovidence 

aa ! intend to pursue the ml'l1n reiililonfor "l1o"'Jio£l; the appeal 
J:latlilely, the unsatisfactory ma.nner' in which the prosecution 

and the :"ll.,~istrate conducted t:,e t1"1nl. 
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?lr. Peak. wnen he was rec,~lled. produced the 

original t'Gcoru Qithe bank author! ty form showing the 
names ot the persons Iluthorised to operatfJ on the COlIIpany·s 

balk account. Hi1 t&atl!ied that any cheque wit;r.drawin~ 
cash shQuld bear the sallie sikrnatures as appear in t,he spec.im!':u1 

signature c ·,r'd. Of s1 g:nitic"nce. as recorded by the 
~a~1st.rate. this witness stated : 

";''tfl v'lriation in s1 ;l,tlature does not 
necessarily mean forgery. '>ie norlhlly 
illyestii~a.t. any Variation. 3trictly 
si'1:;natures should be the same as the 
specimen siiP'latures. It 

l1ir. f'.,.iitk, ,..h(~n cros3-exarcined. :"';;;$ a",ain shown ttle 
4 ctlSqU&S and asked if t:H" i.ll;;;natuI'es thereon purportin.j; 
~o be ,J OS!!!:!.''' Girl' 5 signlltures.itlere the sigwi'tures of 
Josef'a Ciri. He answeI'~rj that th", siGn<~t1Jre.5 were not the 
same 8S in ~;xh1b1t~ 1 and. 2 {Ht.l:nk Authorities}. He aaid 

tl'le aic;natures of Pel'll !abualoto and Ise! Lokotuibau on all 
tour chl!l(lues li;]r"" the oStlil!l!,j!I «.I ·tiD s:poci:!.lfm slg.atures held 

by the Bank. 

t"'ir. Peak stated he had a photocopy of a letter 
dated 14tb June, 1977 s1l\1nad.by Jose!'a Ciri. Isel Roll:ol:.u1bau, 

Peni Tabualoto and Kamilliell ,;aYatu (this is obvioualy a 
copy of exhibit 3). :ie said that J osefa Cll'i r <l signature 

on that letter corresponded witb the sie;natur.ul on the 
tour cheques. 

At ':hi~, point 0, tne witness' cI'Oss-examinettm 
the record indicates that till) fll"gistrate !!lUst have interposed 

lit qUestion, bE!C3USa the ;,;:ltness stuted that the sig:ature 
on the letter did not tally with I$xhibits 1 and Z and that 

eir!'a signature on itl.". I. 1. 2. • .3 &. 1+ (the chequea) did 

not tally with signature:> of Cil~l on Exhibits 1 8. 2 .... , This 

was patently O;)'Iio\.lS as ttle cheques had "Jose-fa C.iri II and 
Ex.":tlh1ta 1 & 2. nad'J.e. ;;.enj,u". 

1+\1'. Peak said he took action a.nd took tr.e 

j cOilli'ldn",nt& to the Police Station. He was accompanied 

by fA !'lr. IdJ.patlll S.l.kivou ot the A.i,.Z. ;;iar.lt. 
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On the 25th July. 1978 the three cOlAplaint:lllts 
bad <I:ade a ,,~ri tteo complaint whicl".1 he produced. This 

complaint WIeS handed to defence counst'll. ';:his document 
wd not 1.ntroduced into evidence as it should ha;ve been. 

~';.r. P",.'!k C"fO'l't'eC to I~ sigr.atur()s on this written 

cOlllplErlnt. he mentioned the toI} slgn",ture corresponded 
with exhibits 1& 2. 7h'\\ l'6'cord then 1s lioilnElvhat contl.liSed. 

!t records "top signatures correspond ~.i th exhi bi ta 1 &. 2 
other two - withdraw. Dnly two si,,;;nat,.rea". 

Ar. \''!ai;; then went onto $,;y that Josefa Cir1 

s1~Eld his tHI~e 4, tilklfls s.t the Folice Station on Ii sheet 
of paper which Un witness apparently sougl1.t '1:;0 tender. 

Ill& ;(ecor<i .snow .. tha.t ~t thia atlllge the proseCl.lt1on 

O'bjeeted and the FrOsCicutor's objection 1..8 recordea 1n 

til$li(i terms. 

"Ci.d is not on trilill and <1& such 
his Signature cannot be part of 

flIIIidence. ti 

Nei ther the written complaint YIOr tl:Je pl'l!cEi of paper was 

introduced into evidence by thb 'Wi.tn~$5. Lt,ter Kr. Al!pate 
5ildvou ident1.f'ied a piece ot: paper which seeifts to have 

1:een the su,e ,,:iece of paper "hich VI(JS hdi:llitted Il.S Exhibit c 
w1 thol.lt 0 bjection.'fhere CQuld tave been no more relevant 

evidence than the proved signatures of Josefa Cirl which 
ttl\!' Record indicates liere re(;uezted by Sgt. ;~osese o:f the 

Police Station. 'Tbe 101'1 tten complaint could a.lso have been 

hiOtly relevant. 

I will not ;:nake any CO!rul!¢ot about the fact that 
the OOa,,;:l,strate upheld the objection OU'i"l' tt;n!'l to state 

tht;t tte defence was prevented thereby troll.\ establ1shj,.n6 

t.he &pplicent IS defence thti.t ,'O'Sei'a Cir1 had in tact signed 
all the cbeques. 

l'h.e i1eco ro goes on ',to r<!lcord thlli; ;" r'. Peak then 

prOduced tree orlZ~,ln&~. of the letter dated 14th June, 19n 
which hit said waa "si,~ned by Cid .,md oth&l'SA and stateci : 



"I mllide a brief 
slI'ftlsfactioll. 1 
to report to the 

Inv.~stl&!ltlon to 
did not tlnd any 
Police. " 

:'ay own 
reason 

The 1~a~lstr!it& tllen lip.parently ask"d ':r'. F'",ak tl question 

ali )\tiro Peal,;; 1s l'"corded as say ins; : 

"Didn't consider necessary because it 1s 
qulte c'ollllllOn in this country for people 
to rlave ooe oc 'I1Ore fQri'1lli ot signature. It 

It is {lui te clear trom readinJ tile Record that 
J>f.r. PeAk, wt10 was <::8<11e<1 as a prosecution witness and was 

treated as an expert on sl~atures, considered that Jose-fa 
Ciri had si;tned all four che1.ucs. 

:th,,, prosecution was then per!lli tted by L he 

Magutrallte in re-exruninati(lll to ask tiro reak questiona 

which I can only v1<o1w Illi an attempt by the pro~ution to 

diBcredit :'Ir. Peak 0[' to ahow his bias. The following 

extract from the fiecord indicates what r Illean : 

"",a-exam; Purpose tor specim.en signature i. 
tor cO!ll;>arison \IIi th document tender'ed. 

,U '1'0 sa!eguard intex' est ot aeposi tor 
and Bank? 

AI ItUI. 

Q: II not complying strictl y with this 
an.; mone y cashod and s.ubsequently 
found different f,lilIlK tends to 10N? 

A; I tander it .. 
Cour't: Accepted 8.5 z;xhibit 3." 

The l'lagi:$ tr('"te him!: t questioned j;1r. Peak &1ilout 
his eXl>erlence and recQrded l'it'. Peak as sayinz "I am 

kCcountant wi tIl trl> E"mk. whenever sy stem required I cOlIIlJ!u'ed 
.IIl;9l&tures. 1 am :well verllled and. er,>erienc(:d 1n comparing 
alil£Dl!tturea. Experience spread over 19 Y;lars. If 

'i'he uns#4tiaiactorynature of the conduct ot this 
trbl however did not stop there. 
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~ohen Josefa Cirl. was c",ll..,d aa Ii wt tnelillll by 

the prosecution he was cross-examinGd aoout,;r.at had 
oapp4n.' d at the "'olice Station Oil the ooca.s1on he w ... 
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takttn there by Mr. Peak. E<t was shown a paper he waa 

alleged to have sii;ned at the Police Station and. after 
atatinJ: at first that be didnot know 1f the signaturea vere 

tUB, then expressed ha belie! th(lt they we.re. He adla1tted 
the cheques W6're produed at the po11ce stat10n and the 
si&natur'es Wlill'e compared. 

'I'he Record ttL n S:'O'IIS tlJ,i iollow1n..;. question 
lItaa a$ked of Joseta Ciri and his answer to it : 

Ito. Di:i n r t you a';bree sl ~nature on ehEHluea 
were yours:? 

A. No. I dlt;. say there that signature 1 
Illade resembles 5J.~l1Hl.t.ure on cheque." 

The prover bas.L,· was laid by the defence it 
110 .sought l&ter t,o challenGe thls denial. 

Th~" de!ence called f'11'. Alipate Slkivouthe 

Bank Ot.t:icer who accO!l;ll,1M.led Mr. Peal!: to ttle Police Station. 

['ire Sikivou st.at.ed tl'j"i,c\ank llOO the o.dginal 

c:t Exhibit .3 on tile. It showed th,;> si ;.;nature ot Joseta 

e1r! th~reon. He said it \lIliS 5hownt:. .JolOe.[a Cl i and 

he admitted it was his si;!.;oature.de was then asked to 

ai611 hi& name 3 or 4 timem on 11 );ii.ac. of. !)aper. Mr. S1klvou 
fOWldthe signatures were .. illlilar. He identified the 

piece of ps.per on which Josefs Cirl had signed and it wu 

adlal tted as Exhibit C. 

I retu;'n flOW to quutin;~ from the Record. to 
relate what then transpired ! 

"0: You tl.en confronted Josefa Clrl with 
these Sign:" ttlrea on gld1ibits 41'. to D 

and Ex,.l}ib.ft 3 and Exhibit C7 

A: Yea. 
Ut Wr.at WaB his reply? 
Hi-za: Objecting: as bein;~ haarsay also 

pregudie1al value. Outweigbs probativ. 
value. ,Josef .. eirl is not the 8.CCUSed -
not ill~de in presence of aecUliIed. !'lot put 
to ,ruseia eiri. It: certain confrontation 
took place <Inti if it did what...as his re
action. Completely hearsay. 
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Court: 

}\dmissible - 1l1"de in presence ot 
witness. Confronted with Si!',fHlturea. 
De!ence c ... .se all slon~ si;inaturea wa. 
llis put to hilli. 

j~ill d1;;a11ol1l the que",tion. 

S III result of wh¥!t ,Joseta said I told 
him .. e would not be ~>ayln G out. I waa 
brought in ttl", While thing lila interpreted.. 
"e were prepared to pay provided forgery 
is proved." 

I lUI-va added the record of th", further evidenCe 

Mr. 81 .. 1vou as t, ~r'e ca •• he no clearer inference in ... y 
. ew that Jo~;ef$ Girl on that occasion ad'llif;ted the 

00 t.he cheques w(:!re his and he was told 1n 

terlns by Mr. Sikivou that the BAnk would not be 

th", money. 

II the pI'osecutoI' in the Court below had been 

police prosecutor I lIli.ght not have been surprised at 

oh,:;ection to the defance evidence. hOlt{ev\l'!f a Crown Law 
·.~".u.c.£· was the prosecutor. ';JJ :for the :>l.a,gi"trate upholding 

objection, ! can only as.\lumc he did not properly con-
..... (1.1' the objf1ction and may 11<lVe been confused over tile 

re~ardin;'i previous inCOD&istent statements by lit. 

tn.ss imd the ruli~ <lato the final! ty of answers to 
questions. j,S to the latter rule 1.awrenc& J. 

long ago as 1811 in tiarris v. 'Upu.at (1811) 2. Camp 631 
stat1rl~ he would ~nalt questiona to be put to a 

for the purpose 01' tryin~; his credit said r 
"but When those oestions arelirrelevant 
10 the iS5Ui.l on the {'ceor • you cannot 
cdi other wItneases to contradict the 
answer he eives. No witrless can be 
prepared to support his character as to 
particular fact.s ilnd such collateral inquiries 
'<iloul.llend to endless confusion." 

(Underl1nin,; 1.s mine fot' fl'lllphaSji.s). 

the rule regardins previous inconsistent 

tements the COlltiliOD l",w position 110 now stated in 

ection 4 of the Criminal Procedure Act 1865 (Imp.) which 

as fallows: 
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"1£ a .. itness. upon cross-examins:tion 
WI to Ii tonutr stat.ement !llliHleby him 
relative to the 5ubject-!!Iattel" at the 
inciictm&ll"l:: ot' l)l"Oceedlngs, and inconsistent 
with his present testimony. does not 
distinctly admit that he haa made such 
statement, proof may be given that he did 
in tact make it; but before such proof can 
be ;.;;;ivef1, the circu"llStances of the supposed 
st~tealenl f sufficient to designate the 
particul""l' occasion, lIIust be mentioned to 
the wi tnes8. anlhe must be ru;koo whether 
or not ha has, made such statelllent." 

t/p4er section L 2 of the Supr~ Cau:t 0l."dinance the 

atat.ute, 'AS to '!.Iaction 4 at leact. hel,; li:ppli.catlon 

Had the del' once b~en allowed. to develop ita 

4e.fence. afL had. established tll/lt Jose!€! Cirl had 

previou.sly adll1itted that tho .signatures on the cheques 

were his, thst would have been an admission by him aa 
he was, as a director of the complninz.nt company. one of 

If this was not the Ie:,;!!l position, 

than proof of the witness' prevlous inconsistent statement 

would h ee impugned his tostilllony under cross-examination. 

In R. v. tart (1957) 42 Cr. App. Rep. 47 De"Un 
J.atated tl:H! "osition in <'1 ease where Ii: similar situation 
bad arisen as in the ins tart cas-e. He s8.1d at Il825es 49 
and 50. 

",efendini:.\ counsel cross-examined Gunllfte 
ani put trult stetellll1mt to him. and he denied 
it. When Donovan went int;o th" wi tneas-box. 
defendint; counsel desi~'ed to ascertain from 
Donovan in chie! what .. a& 'the lOUDstanee of 
the conversation, un 'th~~ le,q,rned CO'll!!!on 
':;er~e<mt r-ef\.lsed to admit the evidence. The 
provision under which that evidence iIIU 
alilU.i)ht to be ". ade admissible is now contained 
in section!, of ttl Criminal f'rocedure.lct, 
1665, which l'e-Gnacted the Common Law i"l'ocedure 
;lct, 18;.;1.. Before that 1 t ll!ld prob"bly been 
the com:nan law that. quite apart trom any 
statute, q~esticns were sdmissible - certainly 
in tIle ordinary common law courts - whereby 
if a wi tnesa gave eVidence of a tact that was 
relevant to tt\j!t issue (anI that is important. 
because it tm qtJest10n merely goes to credit, 
t1<i:l cannot be contradicted) it could be put to 
11im that on sorne earlier occi;l.sion he had made 
a contrary statement to so!lH:!body else and. if 
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he aelli'lQ. it,th,lt somebody &15& could 
be cul&d." 

there can be no doubt that the ev1dence sought 
be 1r1troduced by thB! defence WaS vitally relevant, and 

tWO occasions. due to objections by the prosecutor whlch 
Ma:t!,izi trate qui t.e improperly upheld,thi~ appellantlllU.,_". 

from eetab1i£lhin$ hls defence. 

uuite apart .croll! the improper rejection ot 
evid.ence SOUirht to. be introdu.ced by the defence 

~lngililtrate in my vi.e'aI. failed to propN'ly consider aM 

,.,,'al,ua:ce not only til proaecution evidence, but also the 

eVl.(l.enee of the appellant and hls witness. 

1. do not pror,oae to unduly l"ngthen .. that is 
too lengthy a judgment by po.tntltle;; out f,U the 

., ae£eo.ts 1.n t.he judgment. 1 will how~lver illenHcn one or two 
them. 

The Ii'",,::;1 stra.te purported to find cert<"tin t .. cta 
n.Z's':; of wili.<:h was tl1r,t the apgellant \!tent to £'\'1'.2. Peai 

, and got him to si2!,n thr",e cheques Exhibits 4,,\. 4.B 
The J.i£tgll'ltrate had In his jlld,a;ment recorded that 

testified he sir:.ned all" che'lues. He ~ade no finding 
f""' • .2 si~nin"'; EXI'1ibi t 4)) chfHlue No. 792554 tor $230. 

1s Ii hi.1hly significant ;)Klission. 

P'.12 .. as sbo;m cheqwr No. 792554 ,$nd s? ... td "that 
;li:leara my signat.ure". In fact h1"l at first adro! tted in 

in Cl'J.0,r £i,.;;n10,3: <>ll '" Cheques which 1oI'1'11'e shown 

ooe at <> thla. Fe :bter ::Juii;l 1 •• diu. Pi:;,.t U&n ExlUblt 

It. ",Ii",. a sigf4.1fieillut OIft.1!ilih1Ol.l ~y the Magistrate 

in th<i! alleged int",rvlew at<1temerit. Sgt. SOlomen1 
-'<. 

J:he .fourth ehf'"l\.Hil No. 792554. Josefa e1r!, 
t'lflni fabualotQ and 1.511'1 iiGkQculbau, they 
aThaay tnat they did not 8i .. 'n thill cheque 
and they did not know anythlo~~ about 
withdrewlnJ. ot money .$230.00. this mean. 
tba'/;. you wrote their names lind drew out the 
!!loney $2}O.OO? 

Yes." 
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It 311 t:t,!'<::e directors in statements to the 

po11.ce b"d told the police they had not si~ed this 
ttle pl."OIHI'ClJ,tor .hould in fairn611s to the defence 

the defence Peni l'abualoto's at.atement tor 

,'.f.l to this inter'view statell1ent Sgt. Solomon! 

interviewed tnt?> appellant mIter c.mtion. The 
statement was ehallen;;ed <lnd the l'iagis·trlite held a trial 

within a triel. 

Ihe Hecord of ti'li,s 1;1"1<3.1 'O'ithin atrial doell 110t 

thllt any caution was giVen to theill;;;;'ii!lll~nt. 

5010;;:on1 saidue inter'vief.:ed t;le a pella.nt on 

Dece«"ber. '1978 from 9 a.ro. to 'I ?m. iie apparently 
...... _ his record or' the intervitn! Wflich he says the 

appellant si::;rs:!:'d. The g<l,~ll!tr1ite has recorded; 

"wi tneliUJ I'll/ads int'Err'view. ;\('lIaOttments 
in ink mine as intE;u·",lretetl. ~ 

The signttd atate/llentwas net !lard ted into 
evidence and tt.ere is no WIll:' 01' checkIng whether the ahort 

,;"l:'eC~cr'(! o! the int,u'viell is complete and what the l1lll1endliletlta 

Mr. )~Qza informed ::ne frOll! the bar tuble that the 
.;a'l:8'teflltlll1: ...... 5 in thi' Sgt .. t s notebook which., was h and,i'ld back in 

liS it cC'litl!l.1ned other antr! ea. ! tind it very 
that an intfJ'rview at Ii. police station ahould have 

l'ltCot'cted in a n()t;eoook snd not on the Stateil!ient rOrlll 

by the police and which !llll5t have been available. 

TJ:HJ appell,,,rt i:ladtestifiEdl,th",t the three 

'-.'.'41;r.ut.tories would not at flrst .den the cheques because 
had, nev~~r oe"o IHiid b} tile COlll'pariY [or ''''hat they ba4 
and the:ppallant promi$ed to give them $10 each. 

rhe Iila6istrate .t'ound a,s a tact that th~ ~·';;.lellant paid 
Peru. 'fabualoto $10 troll! one oi 'the cll.,q,uee he cashed. 

Joseta Ciri in evidence in ohie.f said that ill 
was asked by the appellant to .. 1,$"l1 a picce ot 
not a chequ<J and was l~olrl by the ~lppdlant that III. 

.• ' _UtI ot ::lIorleY wu to l::;", ... .:1. thdra'wn :fro"l) th .. Bank and that 



"was to be yaJ.d to ua". 
lIIuch but $10 was given to 

h~ alao said "I do not know 
111& in cash. I expected cash 

Ihis was highly r~l~v~~t r.ldence and was totally 

,llI1'lIar'tKl oy t;.h" ila.;;lll1trate in his judc~lllellt;. 

Tha JiIllSgistrate stated that Jcsefa ... c1r1 ba.d denied 

si.i;nature on Lxhibit 3 W<.'5 his end that he accepted Clrl'e 

Ttl.! .. i. anoth,;,r' instlmce ·;)f the 'luoistratets 
to pt'QPdrly consider the CV.l.dence. 

When Exhibit 3 was first put to eir! in c::r&s.e 

he stated he had not si;,P1od it. A little later he 
recorded ::is sa:tin;,l; "I think I wrot& to huku Club. All of 
.i,~ned letter to Club." rie was tlH'm ai~ain shown ii:Xh1b1t , 

flu.~a was Iii letter Iilddrelilsed to "ths tluku Club and was asked 

"Q: Look at exhibit 3 and cheques 
(Court 1l:? 1 1 - 4) compare signatures. 

,'.. v'l iilii,U0ture on e:xh1blt :s and MFI 1 - 4 
are t:\:/, ;;,1 E,\;:'ne. ff 

j,lt1l.c)U6h defence counsel argued stroogly that the 

had. not establ1$hed "metis rea" tile Haglstrate 1a 
judf;lIlent ignored this argumental th:,u""h "in. ant to 

Llt.!::r.,un" was a !leCer;l>i~l'Y lngredl!>nt luS\ll t\l'.c!' forgery CowlU. 

Ih., [;Pi,.ll ...... gi;i.ve evidertce on oa.th - a very 
lWCOux:.t about hi" ,t'::oI·1;; .. to s ... ,lv<tte the company and 

u&iu.,; money drawn !ro1l1 tl:& COfllpa.tly's b .. nk. !'1Gcount for 

The !l(iie!.1strato in his judi¥llen-c. in hie brief 
to the appellantts evl,ience said l 

" In his defence the {iccuaad tried to 
show that he had :sr .. at CO%lcern for the 
CO!llpauy and WHS very wOf'l'ied wIth tbE! 
tight corner in which the C011lpany got into 
and he devis ed ",lay:.' .and IlI€ . .1-1,,. vI r nu,lng it 
of those financial jI<'lil.lle!w-". AS5U1llirgthat 
the! accused did all that he states he did 
i'or the COlllpliitly. but I find otherwiGa. tbe 
method he adopted leaves much to be desired. 
First ot all, hI! had lost illl tracea of 
record ot any transactions which he did for 
these purpo!ll1s. He could not produce any 
rocei::,ts or rClcord tor pa;pentll. it any !llElde 
try him, to pay oIt debts of' the Company. 
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The /iccustl'd has l1ima"l! aumi tted that 
he casl)$(! the cheques in question and 
utilized t.he SUlllS he obtained on the:>", 
cheque. to buy cash crops and sell the 
cropa. but wilat the accusdd did not cb was 
to put any pert of the proc.ei~ds of sale 
in1;o the' Cotl};;;OY's account!! althol.lcI1 he 
sa.ys t1:urt. t,e paiutlle Company' s debts. 
In th~ absencG o! any proof ! do not believe 
til e acc u:.;. e":' " 

r ne<ld vIlly yoint out Lh,;it thi~ ;J!,ppel1$nt testIfied 

he kept records il~ a Cial:;}) book (inti books '.l;:J;re with the 

Had the ~~aJistra.te tested tlle appellant's evidence 
the evidence: ot<!'nlIabualoto and Josela eiri be 

... would have found that th .. two prosecution wl tnel3ses confirmed 

of the appelljlfn!: 's testi:nO!ll ato~lt rU!'1nln,': the 

OQ!llpany and pmyizlJ; its <iebt,l! a& to chll for Ii closer scrutiny 
o£ the appellant' lEi avid.moa l.H~ore r€jec"t1us it. 

The jH,c,-ticuli,'.("s of each of thi~ forge!'y charges 

the forgery 01:' the che'lu€' WBS "by !!indorsing th",reon 
·J(~3E;VA CIR!". 

D:.ftnT: endorae"umtson tb!! Cilw{uea. ;\ p,:;l'son endors(l's a cheque 

i.i1llUn he siglls his l'li'We at the back of it or in iii p.lace provided 

it in the front. A person who draWl! a cheque by sig;ni!lg 
is the drawer and not an endorser oi that cheque. 

Then there 113 t1-.e very close similarity of the 

..... gu,<l .. uru which cap be seen by comparing the Signatures of 

Josef'a eir!, which were proved to be his, \!Ii th the eignatures 
to be his on the cheiiues. Tile .t'~agl.strate ianored 

Mr. Peak's cl.ear evidence that Joseta Giri's aig;n~rtur" on 
' ... ·W1bJ.t 3 cOI"re.ponded. with the signatures on the !'our cheques. 
:'\' ~ ,Ii 

•.•.• JI comparison of the tour si'$natures "'Josefa Clrfh on Exhibit C 

fJosefa (;1ri 'OLl the tour chequH .leaves 

in no doubt that the sa:lle person si ,j;oeuall ei'sht signatures. 
The i'ia,c:;lstI"ate "".itl , 

~'l'h~ signature I find was well forg,\ld that 
"-,veil Cirl could not b.~ (llamed 11;' he 8.ppeara 
in doubt hls own a.i",'1B.jHre. It 

i1I". jO'!!ak WCla in no doUbt at all that ,foseva Giri 
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all 'tha cbejlu~~Hj. "~hl1f$ t,hd ~;·~t~i3t,rt:!;1~t' tOUr'jed. &5 a 

that ti)1lI a~'li'",ll<u't tlad f<>l\;<.:d the 2l1J;l'li')ttl"~e of Jose1'a 

_ all IQur Ch5qUEI'$ i 1: J.a abHndan t::i.y cl",,,,r tl~'il t 11~ Clllle 

:il:Ilta't tlndlT!,,1 otlly by 1(UJortn,,£ evldenGc ,;dducod byt:he 

g,1IC',uon thl~t !'lot only lrupported ti'l<! 11!,)J)I!'lll,nt'$ contentIon 

Jo&ela Cirl sijl.11ed all four Che('ll61S out also tended to 
MliJ.U ..... his innocence. 

,\ prop"r coru>iuflr6tiou ot all the evidence should 
reaulted in the appellant beinz licqpi tted. on all counts. 

lIudn reHon for 811011"10" the. appe,31 hOli',ver-. is the i!!'lproper 

of hi:{,hly re1ev:lint evidence trhlt could hl.\'/'e been 

to tJ:I"' detenct!' resultin;., in hi.$ IlIcqui ttal. 

I w1s1'l \Jnly to .,.:Ad a few r!NllIH'ks "d;'o';Atthe fines 

by t.he ;";",;I;ibtrate. 

The Ma,t;i3trate imposed four tines totalling li'SOO and 

4e,fault ot payment or all tour fines he was ccmmitted to pr1aoa 

& total of 22 months. 

1'.h.e ";agiStI'atfi did no\; consider the (3,I.lp.,l1 <lot' 11 

to ';Jay $000 within 28 d",ys. lie could not ,;:,ay and the 

t wu that he '.'os senteI1<::ed to Sln've ateI'm ,..<I:J 1 ch would 

exceedltO' tl'f.!! t,,!'l!; of: i;l:p:-iaol)!ll,~nt the, r;a:,;1.stratellll,)osed tor 
:tboma& in hil': "principles of Sentencing" 8.t p. <!22 aay. & 

"'l'he 1m~ort.a11ce "ttl;,: oileUM!" Ii> cre.pec.it.¥· to 
!?(I!f 1')$ a mi ~&tlni;l: factor hal!! b~1I!:Tl 5tn~saE!d in 
lIIany cases. TiH! Court hila frll<~uently Iltatt'd that 
to impose a tin", .... hiCh is beyond the capacity o£ 
the offender to pay will \l!cr~ly lead tt;l,hlii cO''U&ittal 
to priaon in default of p!:Iyment for an offen(;e i:Qr 
whlch U s\m';ii!u::e of illl;prhontn~nt "flUI· orl.sin>.l:lly 
considered inappropriate." 

'I'he i!!stnni: ca~\e ""!IS n.ot (>P. !l, p.roprL'rte case in any 

to a'p~ sac:t::",,,n 159 of U"bl Ci'illlin",l ProcedHC'e Code and 
eomf'ems:te th;) co.'!lplL~lnant cowpany. 

I confirm t.h;;tt the appel?.l wa$ allowed on 18th September. 

and that all cOllvictions WI.H'e qu.aJihed find tl',,,t I <n'dered 

:tines 1f pa:Ld by th~ •• ppellant, to bl!l r'~t\m~d to hitn. 

'R.',~. Ki Ri"iiIODE) 

YU:){J£ 


