Iy THE SUPRSID COURT OF FIJT (VESTERN DIV /ISION)

AT LAUTORA
Appellate Jurisdiction

Civil Avpeal No. 8 of 1977

TETYREN: VESSRS. V.M.S. ABDUL RAZ&: & CO. Appellants
of &8 High Street, Singapore 6
( flrm}
AND: VESSRS, MAVEKIAL & SONS Respondents

of Ba (a flrw>

Mr. Surendra Prasad, Counsel for the Appellants
¥, 0.P. Shenkar, Counsel for the Respondents

Tn this case the appellants who are a firm resident in

Singapore, claimed in the Hagis trates! Court at Ba for payment of

$439,09 the value of certain cotton goods sold by them t0 the dePondontd

R

in Mareh 1972 and said to have boen shipped aboard the 'Tairyu Maru !
about that time. The respondents filed & defence which as is not
ynusual in Fiji, does not plead o the Statem nt of Claim. It merely
says that respondents have not roceived any goods from the appel 1lant nor
do they owe the appellant any money, and they further say thot the
insurance papers were taken away by twe abpaiiants’ cgent. The writ wes
issued in November 1975 and the defence filed in Jenuary 1976, but the
case did not come to trial until April 1977. 1 am told that this appeal
Was not set down earlicr because a similar cose was pending before the

Fiji Court of Appeal.

When the trial begen in the Hagistrates' Court coples of a

[t}
ot

Contract, an invoice and = bill of lading worc

Witnoss withs o b4 3

without objection by Counsel for the respondents., For the

1
respondents Maneklaol who described himsclf as the proprietor of the

Tespondent firm gave evidence that he recelved a letter fyronm appellants

i

dated 31et May 1972 and replied on 13th July 1973, He said further
that a policy of insurance covering the goods was delivered 1o the

8Ppellantg? agent, probably in 1973. The policy of insurance was not

Preduced,
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0
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‘ position after the respondents hod closed ihelir case was
%hc‘lt I .
there was before the Court o document called a contract purporting

sndered by the appellants!?

iy,

L
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£o be signed by Mancklal, although he was not asked about it in eviderce,
an invoice and a bill of lading. The contract, the invoice and the biil
of lading must I think be tcken to be roferable to the same goods, and the

faet that respondents do not deny that a contract wes made, although bty

P

do deny receipt of the goods or that they owed the monuy, is evidence
from which 1% wmight have boen recsonable for the Court to infor that o

contract had been made. Horeover, the lettors preduced by the respondor s

would appear to support the appellants! contention that there was o

vact. Then the appellants' golicitor sought to give evidonce -
con i &

what about does not appear - but Lis cpplication, seeing that he was
appeoring in the case as counsel wos gquite properly refused: see R v
Secretary of State for India in Council ox parte Ezekiel {1041) 2 4FR

546, 556.

The learned megistrate held that the appellants had produced
only an unidentified contract, an unexplained invoice and a Bill of
Lading. I sympathisc with the lcarncd magistrate snd quite apparently
counsel for the appellants realised thnt his ovidence was somewhot
scanty, but as I have endeavoured to shew, the resporndents managed to

-

fill up at least some of the gaps. It is agreod thet the goods have no”

arrived, and that they have not been paid for. The question really is
whether there is sufficient evidence here to shew thot this wos an
ordinary cost insurance freight contract., If it is, then it appoars
to me to follow thet the legal incidents of o cost insurance freight
contract apply. Thosc arc set forth in the judgment of the Fiji Court
of Appeal in 4.D. Sutaris & Co. v Abdul Razak & Co, Civil Appeal No.

34 of 1977, turn then to the documents exhibited in the case. o tho

production of which the respondents took no objeetion. The contract,
épparently signed by the respondents snys the price is "at Sterling ol
pence 34,504 per yard CIF Lautoka." I would observe also thot the
’COﬁ%ruct number 889 is referred to in the respondents? letter to the
plaintiffs of 13th July 1973 wherc
The invoice itself on its freo has at least btwo roefercnces to the fact

Yat the contract is c.i.f. The Bill of Leding doecs not help the

thoey say the involce number is 889

GPpellants, Now the roequiremonts of a cost insurance froight contract

8T¢ set out in (lemens Horst v Biddell {1011) 1 K.B. 214, 224, and
o

Peated in the Fiji Court of Appeal at page 7 of the judgment to which

T hawe .
have 2lready referred. I sct out the passage again:

/3.
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2, certhae noaning of o cewtzaci of siule upon

cost freight and insurance torms is 5o well settled
that it is unnscessary to rofvr to suthoritices on

the subject. A seller under o contract of sale
containing such ferms has firstly %o ship at the port

e

of shipment goods of the description contained in the
contract, sccondly to procure o contract of affroeight-
sent undor which the goods will be delivercd at the

dostination contompleted by the portics thirdly to

arrange for an insurance upon the torms current in
the trade which will be available for the buyer @
fourthly %0 make out an 1nvoiCS...e.d and finally &

topder those documents to the buyer so thot he moy

know what freight he has to pay and obtain delivery

of the goods, if they arvive, or recover ftheir loss

if they are lost in the voyage. Sueh torms constifute
an agrecment thnt the delivery of the goods, provided they
are in conformity - ith the contract shall be delivery on
board ship at the port of shipment. It foliows that
against tonder of these documunts, the bill of lading,
invoice and poliey of insurance, which completes
delivery in accordance with that agrzement, the buyer
must be resdy and willing to pay the price.”

In this case the Bill of Lading indicates that the seller
shipped tho goods and procured a proper contract of affreightment.
Then it is quite clear that therc wos on insurance policy which was
available to the buyer, becouse he harnded 1% over to the sellers?
representative, The invoice was also duly made out. The insurance,
invoicc and bill of lading were duly tendered to thne respondents

»hecaus@ their letter of 13th July 1973 scends them back.

T think it must be accepted that the goods wore shipped.
- +-The respondents produced a letter from the appellants dated 3tst May

1972 containing this phrase "as tho goods has becn shipped to you

under your omen cover note, it is thorcfore unfair for you to kxeep
our billghending.” I think that it is = proper inference from that
letter that the documunts in nccordance with the c.i.f. contract were

alrsady tendered to the rcspondents.

But whoat the respondents rely upon 18 precisely the same ’
Point as 4he appellant in the Dutaria case failed upon, namely thot the
Seller took the insurance documents, and I think that here, as there,
there 18 no evidonce thot the appellant diséharged respondent from

sent

- Hability in consideration of being/the insurance documents.

Mr. Shankar sought to distinguish this case from the
2 case on two grounds. First he sutmitted that the letter from

the
Ire . .
8pondents to the appellants cnclosing the documents and doted
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§4ﬁh‘33iy 1973 was a good cquitable assignment and cited Wm. Brondt &

sons v Dunlop (1905) A.C. 454. The material part of that judgment is sot
out at page 462 where Lord Macnsghton said "an cguitable assignment may

pe addressed te the debtor. It may be couched in the language of command,
It may be a courteous request. It moy assume the form of mere permission.
The language is immaterial if the meaning is plain. 411 that is

necessaxy is that the debt has beon mude over by the ereditor to some

third person.” Here the debtor is thu inswrance company and there is no
gvidence that the insurence company wore told anything cbout this purported
assignment. This was simply o communication betweoen assignor and assignec,.
In my view there was herc no assignment equitable or otherwise and thus
nothing to shew that section 51 of the Marine Insurance Act Cap. 190

can be brought into play.

oY

Then Mr. Shankar had anothor point which he basod upon Chao v
British Troaders, ctc. {1954) 1 AER 779 in which Dovlin J pointed out

thot there was o right to roject documents and quite distinetly iy o right

to reject goods. Mr. Shankar submits thet vhen they returned the

documents on 14th July 1973 the respondents re Jeeted the Cocupents »rd
the sellers must be deemed to hove accupted thot position bucnhuse they
did not start their nction until November 1975, But Dovlin J at vage 791

expressed himsclf thus: "Thore nre distincet obli gotions ond the right to

reject the documonts ariscs when the documents ore tundered, rmdé the
right to reject, or the moment for rejecting the gooeds arises vhen they

are landed, and vwhen after cxominotion they are found to be not conformity

with the contract.,” Here I can find no evidence thot the buyers rejected

the decuments. On the contrary they have accepted them, ond what their

letter of 14th July 1973 soys is thot they cre returning documents to
the sellers so theot the sellers con clnim agoinst the insuronce company.

They ore indeed, sceking to vary their contract with the scllers in the

Sale way ns the buyers did in the Suboria casc, ond they will fail for

the rensons given by the Fiji Court of Appecl in their judgment.

I can see no reason why the respondents should not poy,
Ml I would ~llow the appecl, and sct aside the learned mogistratels
Judgment nng enter judgment for the plaintiff cppellonts with costs

here ang below.
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