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Uf THE SUPDiE COURT OF FIJI ,. 

Appellate Jurisdiction 

· Qrirgi1!4 appoal No._ 58 of 1977 

M.ANUELI N~.dE .AppeJ.1ant 

v. 

REGINAM Respondont 

sUJ;pcij@NT 

• 
+ The uppol.1.ant was, with throe 0th.ors, 

ahargoo with burgl.ary and osoaping frot1 l~ful 
cuatoqy. · He pleaded guilty and was aentenc od by 
the Magistrate 'a Court Suva to 9 months' 
imprisonm.on t on each count, the two sentences to 
bo sorvcd consecutivoly. He ap:poala against 
those scnton::as on tho ground i:hnt they aro 
excessive. 

With rogard to too offonoo of burglary, 
howovor, ono of his grounds is, 

"1 • I did not cormnit the said 
offence as the poli oe has 
charged ~a for • u 

The appellant is unreproa0ntod horo as 
ho also was at tho trial. 

• learned coW1sel for the Director of Public 
Prosocutions has drawn my attention to this 
Court•~ judgmont in D.P.P. v. 3olomono Tu.i (No. 2 
of 1975) and states that he cannot support the 
appellant's conviction on tro burglary count, 

· dospite tho appellant's plea of gU.i1.ty. 

The chargo was framod as follows: 

" Sta.tom.ant of Offenoa 

BURGL.till.Y: Contrary to Soction 332(a) 
of the Penal Co de Cap. 11 • 
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4 Particulars of OffoAco 
• JOSUa R.k.LULU, JOSilA R....wULU, 
Mn.NU.ELI NJ.UKUREKURE and Mr:KH..i. TUBUlia, 
on 1he 6th dey- of May, 1977 at UJmi 
.:h.lvu in the 0ontraJ. Divia:i.on, broke 
and entored by night the Dwelling house 
of INOK.J BUL.Li. o.IXl stole four trousers 
vaiuod nt $14.00, one belt valued at 
$2.00, 2 tin of f.ish valued at 88 cents 
and 2 onion valued at 12 cants to the 
to·t;al value of $17 .oo the propar:-ty of 
said Inoko BuJ.a. " 

~ in the oo.eo of Solomono 'l'ui (supra) 
the apPOllont was charged only with burgl.m-y, 
not with larcony. Tho learned Chiof Justice in 
the ca.so of Solomono M, said: 

• 
• "In tho second place, a vital i.ngr.Jdiont 
.of tho offenco in question, norooJ.y an 
intent to commit tho felony of larceny, 
has beon entirely omitted froL1 tho 
charge. .dlld in the third p.laco, al though 
the particulars of tho offence allege 
that the respondent stolo various i toil'.13 
from tho dwelling house, he has not beon 
chargod with cOOllrl tting the offence of 
la.rcony in a dwelling house contrary. to 
section 302 of the Penal Code to whicil 
these particulars relato • " 

'Jlle charge in that case wa.a regarded as 
fundaoentnlly defoctive and t ra oon"Viction wa.s 
quaahod. 

Learned counsol submits that the law o.s 
stated in &J.omone Tu.i is binding on tho 
Magistrates' Courts and l:e cannot, thorofore, 
support. the conviction. I accept his submission. 
The conyiction on count 1 is quashed am 1:ne 
sentence of 9 months' imprisonment sot aside • 

• 
Tho appellant 's o.ppoaJ. aga.ins t a ont onco 

on count 4 is dismissed. 

Suva, 

(Sgd.) 

( G. I•Iishra.) 
Acting Chief Justice 

8th July 1977 




