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!hi. is an appeal by tile OCllllUd.aa1oIl8r of Inland R.venue

agaiD.t a 4eo1a1onof the Court of B.!n. e.ttixl& aBide &S8•• 8-

menta rai.ed •• w,t DeoJarqan Sab.Iq aU. hi. vif. S~ra Sahq
whoaI rill henattu refer to u the taxpq.re. There are two
app.al. on. 'b7 th. h\l8bandaad th. oth.r b7 the wit" tor th"
v.re •••••• ed ••pant.17. but the pOut. r&1.8d on ,aoh are pr•.•
01"17 the aaae, aad the appeal ot D.o larqan Sahq vas h.ard.
b7 the Court ut bvi ••• and it V&8 acreeel that 1m. 4ec1a1onthere
wouldapply al.o to hi. wit.'. appeal. A like arranceunt vas
•. el. in resp,ct ot the appeals to thi. Oourt. D.o lfarqan a.h&7
and hie w1t. d.a1red to makeprov1a1ontor their intaat oh11cJ,ren
and to that intent ent.r.d into •. arrang•• nt on the 19~ dq ot
J'.bruary 1971 11'1th a COlllpulY call.d !'ow.r Inv.stments LiDd tad 1n
which the tupq.ra tOBethar held 200 ot the 401 shan. issued,
and vere also directors of the Company,whereby tha.t companybecame
truste.s tor thdr children then aged.11 J 7 and 2 resp.ot! vely •
'lb. arrans;t1f1ct coapriHd a veq I1mpl' deed and provided that the
coapar.ay would. 'take a 1,&.. ot tAl leaHbo14 propert',y &t Land owned

by the kxpq.ra tor two 1~' at •. ru.~ ot $50 a y.ar, and would
au·bleae. the propctrt1 cd hold. Ilq aoA'l' "ouived.1n trust tor
ih. infant children of the ia.xp&1'ir.. Onthe awae d.a.yaD. agr••••
lIent to 18ue va. executed troa 1W.. "upq.rs to the companyin
pursuance of the abOTeaen'Uoned.d.e84, 10114 on 27th April 1971 the
oompany8ubleaa.d the property tor 2 year. at $250 a month. Giving
evidenoe betor. the COUftot 1,f)n.I. :Oeolara;y~ Sa.h.ayadmitted that
that rent vu th. rea" h•• xpeoW t_" the property would.~.



fa COIIIL1.a1OAU"4MUe4 W Nt ~cle •.• qre •• eut to l ••••e the

'OlfU' In,, •••• t. 4&te4 17th 'e'bru.&17 '''' au4 a •••••• the tu-
pqere, each in halt the aount ot rent noe1ve4 b1'fowU' Invest-
DumtsLiaited. trOll their sublenee. fhe respondent. objected..
~he Commi.m.OJ18l"dJ.as.llowd their objeotions ancl~Y' appealed.to
the Court ot Imew wbiohallowed their appeal and eet aside the
&8Seswaent.,. hem that decisiol1 the COIIIJIliaaionerappeals.

!be Court ot lievie. held that the Commissioner.,as
entitled .to aot under section 10' ot the IncomeTax Ordinance
(Cap, 176)u4 $0 trut all three pu'ta ot the traneaotion be'liweeD
the ~.r, to •.•r Investlllent, L1Ia:Ltedand.that COlllpany'Saub-
le •• e. as void. 'but that h18 action di4 not result in eettling &n7
tax lia'b1UtT upon the taxpayers. It i. this latter part that the. ;.

OolUl1aaianerohallenp. 'betore this Oourt. Section 10' 1s as
tollow••

"lTer;y contract, agree. At or arrana_ent Wide or
entere4 inio, orally or in writiDc, on or atter the
thirteenth da¥ ot October, 1961, ahall so tar a8 it baa
or purport. to have the purpo.e or etfeat ot 1DaD3-&7,
dJ.not17 or 1D41reotll -

(e) altU'ac the ineiclu.oe ot any tax.
(i) r.u ••v!ng a:JJ:3' person tl'O. liability to pq arq

tax or makeany return J

(0) defeating, evading or avoiding any duty or
Uabili ty apo.ed on any person b1 thi.
Ol'd.1Dal1oe.OJ"

(4) preventing the operation ot thi. Ord:fnance
in ~ respeot,

"be absolutely void, •• against the Commissioner,or 1n
regard to any proceeding Und.r this Ordinance, but w1th-
out prejudioe to such validity &s it mayhave 1Jla:tf1
other re8~ct or for &n1other purpose."

The taxpayer.' argument before the Court of Renew au.4
indeed. before thia Court, was that beoauae t4uy d.id not reoeive the
inoolle, anclcould not receive it, in the vq the trust va. fraaed,
tax wouldnot acorue. They did not appeal &{Ga.insithe 4eaision ot
'\be Court ot Reviewthat the Couiuioner waa anti iled to apply
••aotion 10', awl I sho\;,l,dhaYtiIthought the abort an.wer to tl.l$ir
&rgwl8l1tis thi.Ltonce the three tranaaot1one to whiohfower Invest-
ments LiJait84 vere partie ••, were .et all1d.e,all that is l&tt is that
COlll~'1iI sublesse•• )q1na $250 a JIOA~. SOthat it that b. the
tr". new of '\he matter, ihe n,pon.dAult. are now reofiiY".l..us the inoOlU

u a uttel' ot 1_, altb:oup •• a •• t1;81'of taot it oODtinue W N



paU to low.1' 111"•••• *•.L1Id.t. &IUl" o.a~OOllp&n7pluM to the
cancI1t ot ~ Want.. llU. 1. tha c1tlaati.OI1 wh1ob, u Ieee the
maUer. aro •• 1A Jlui1». Y Inland i.eY8IllM 0-.1.81011 •• (1971) 1
•• 1.1.179 aU 1. nt.l"J'e4 W bT LOMDQn01'&Il at pap 185. wher. h.
&aid.

"The WP'IiY.r h~r. did derive the 1no01l.. He 8014 tile
orOI' and received the proceeds. tru. he then had. to
account tor them to the tJ"Uat.... But it thi. obliga-
UOIL has to 'be rePl'ded as Toid under Hotion 10S (th •
•• v Zealand. oounterpart ot our seotion 10') and the
trut. nOn-4Xietent. then on. i. l.tt with the taxpl.;yer
reoti"fing the !llQomeand &Ooountable to nobocl1 for it."

SWlarl;y 14 aa the COUJ'tof leTi_ held, the three dooum.enterelatlnc
to tover In" •• taent. L1II1ted are to b, reprded aa non-ex1ateni as
&ga1nat the COIIIIlieaioner, the position ie that the oOO'l,lpantsot '\he

r.epowl_ta- PZ'opert7 vere pe;ying '250 a aOAth •.• rent to the ownere,
the 1'eapon4eut••

'he 'taxpayere say tha.t 'reoe! ved' and ' denTed _ .ean the
88m. tbinc. and beeauae thia inooDlewas received by fov8r luvesto-

menta LiJlited, it vas not deri'Yed by the taxpayers. Rena again

reterence ~ usetully be lli.ad.eto ~in'. oase, for ther., although
the proceeds of the orop Cde into the taxpayer' 8 hand., he had to

account tor th •• to th, trustees. So that th, monel' 1I'aanot hi. to do
nth aa he liked, and in that sense the JlOM7, althouch it passed
thl'oua;b.his haD.4e, was not 1'(r)o~ivedb1' him. liare t.'ht .II04e1'did llOt

eyen c., inw the hand. ot the taxpayers. Iieverthele.8 .it was

der1YH trom the ~upqe~8' property, Wld 'WouldhaTe been received
by iIl8JI had they not _de an arrang.ent with TOlfer Investments
Liai ~.d whioh th' Courl of Reviev ha. held to bti void against the

COIUI1•• ioner. I oann.ot see hov this .0MT oan be otherwise than

d,nY.4 b7 t:be t&Xl*1.rs. Hr. Soott pointe out that the Inoome Tax
OrdiDaDoe deal. v1th aoneys dert Ted. and only to a much lesser degree
with aone7. ,neelv.d. 'D~rivfidt Man. 'ari.a1DC; out of' or 'orii'ina-

tine tl'Oll' and another a.aniIli' is 'obtain'. It will be noticed tlUlt

in s80tion 15 of t.he Inoome Ta.x Ordinance both worda 'derive' and

'reoeive' are used, ~. latter no doubt following the deoision in
st Luoia Usines 4: Estate Co. v st Lucia (ColC/uial Troasuror) (1924)
Il. C. 508 • 'fila l; oal;ll~shows also that t1l.e two words &l'e by no IIlt;l&.Us

eyn.oD;Ymous.I think: that Lord DonovUllin KCllig-in's case (aupl'a.) usos

the word 'den ve' in contradistiuotion to the word 'reoeive' for he
held that thliire the taxpuyt:r did di;;l'iva the inc.;OJIlC,thoU(;h h~ did
not receive it, since he paid it immediately to the trustees whom

he had oreatliCl. In this c.l.se the Court ot Review held that the
taro. tranaaotiona in whioh To~~r Inveatwenta Limited participated -

the 4e04 ot trust, tho lease a,;re8I4811ttrOlAthe tUp&7.rs to !e,Uter

InT•• tacts L1Ja1t84 and the acre_ent between Tov81'IA"•• tunt.



Li,aiW IACl tibe1l'~ ••••• - "'" Yo.U •• _pillst the Oomats,p,oner.
lIba~ 1a 1ett 1. tAt R~."'" JIliJal JU~tor the ~paf.rB' land.
InoOllO18 08rta11\J1'4.1'1,," b1' the~pq.rs. But lIr. Sahq would
sq, u 1\1D4qataA4h1a, tbl ilia not reoeived b;r the ~axpqer8.
It ae•• to •• that it tAe acre_ent between the iupqV8 awl
'0•• InY•• ta_ts is 1'Oi4a. ~st tAe OOllJli(feio~er.~ Htween
h1a and ~ taxpqel's the JD,onel'areoe:1ve4trOll. the lettin& ot the
iaxpal.ra' pres.a an ao11OY8held. by 'lower Inv.stment. Lim.ited on
behalt ot the ~pqon and thWl "ooivo4. Dy tham..

Bu~then .1'. Sahq ..,S that 'the al'l'QL6emeut 8soape.
becaua8 it' 1. a tam.1.l1 UT~ •• t. It •••• to •• that that Uill-

ment cannot be put forward b1' the tupqera because they have not
appea1ea apJ,nat the deQioiou.ot ille Court of Renew. H01Iever,
o1noe tao po:1nt 1. put lo"ur'l, I nil Ual nth :Lt. It ariSIlS from
the vorela of Lord D8mdn, 1n I.wton " COIiIII1sld.on8Z'of 'axat:Lon (1958).
A.C.4~ where at p, 466 h. BajS, r-.f'er:rinB to seo't:LoJl260 ot the
CQU.OJ1wealth Aot which is in almost identical terms vi th seotion 10'
of the Fiji Ori:Lna.nce.

• tou must be able to predicate - by looldng at the
overt aota by which it was 1JIplemen:ted":"that it was
implemented in that particular way to avoid tax. If
you cannot so predicate, but have to acknowledgethat
~ transaotion ia oapable ot explanation by reference
to ordinary buainess or family dealillg, without nec.~
sarUy being labelled as a .eana to avoid tax, then
the arrang~ent does not oomewithin the section."

'hen Xitto 1 in Hancockv redel'a! Commiaeionerof ~a:r:ation (1961)
108 C.L.R. 258. 28'. aays rtt:temng to He."ton'8 oase and to the vori.
t&n'&DBUlen'" in seoUon 260 abov•• ontioned.

• It tho•• aots are capabl. ot explanation by referencew ordinary dea.ling such as bua1ne.8 or tamily dealiq,
wi thoui neoeoarily bail.l.B.1abelledall a aeans to avoid.
iax, the a.rra.l1e;Qlll.lJntdoes not OOM within the seotion."

L1kewi•• Lord Donovanin Manginf8 oa•• (supra) cites at p. 188 ihe
passace fra Inton's oa•• vb10h I have •• t forth, and goe. on

" It a bona tide trauaoiicm can be oarrittd through
:1ntwo 11&1" one :1nYOlviD.c1es. l1abili V to tax than
the other, the1r Lol"4ship. 40 not think that seotion 108" -

the I •• Zealmd. oount.rpari of the P1J1 •• ction 10', but not in
qu1ie the •••• teraa -

"can be properl1 inTake4 to deolare the transaotioll
wholly or partly void •• rely because the way involvinB
les8 tax is chosen."

The clue to Lord.Dex1D1n,'a -m.eaninglie. in the words "without neces-
s&rill be1nc labelled &8 a .eans to aToid tax". Here the Court ot
ieTav tound. 1;1:Iai the tuplllers tixed. • ooaplete1l inadequate nnt



for the l.-I:i\.setrOlll themselve. to the trustee oompany(Tower Inves-t-

menta LiMdted) aand it. purpose and etfeot w~re to transfer to the
truatoe oompanytor bo yea.rs in trust tor their childrWl lJome
$2950 ot annual in~orae on which the tupayers would not during that
period be required to pay tax". I would.with respeot agree with

tha learned Court ot R.vi,*w in oOlu:iiil~r1.n&that lijuch a transaction
muat neoessarily be labelled. ~. a meana to avoid tax.

I think that I have dealt w:Lth all Hr. Sahay·. argwaents,

and the reliul t i. that al tho~ I agree vi th the learned. Court ot
Revin 1n hold1n4r the transaotion involT1.D.cthe three doowaent. oon-
cern1nc 'lower Inv•• tMnta Limited avoided as &6&inst the CoIlWlissioner,

I do not acre. as to the result of that avoidance, and I hold. that
the etfeot ot that 8.Toid.anoeia that the tupaylllro beoomelia.ble to

tax. To that extent thAt order of the Oourt ot Reviell 1s 8et aside,
the taxpayers' objeotion 1s disallowed an4 the assessments to tax
against them is oonfimed. The ColllJJlissioner1s allowed oosts as on

one appeal.

(I. A.. stuart)
mGl~

Hessrs. D.B. Sabay « Co., Solicitors, Suva, Solioitors
for the Raspondent.


