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RULING 

[NO CASE TO ANSWER] 

f RQSEC UII.ON 

AC{;lJ..S.ED. 

1. Mr. Ravincsh Vlkash Lal ("the Accused") is charged with 1 count of Theft contrary to section 

291(1) of the Crimes Act 2009. The particulars of the offence are: 

s_t8.l§/Ii.flll.t oLQ/fe= 

TbJit.t: Contrary to Section 291 (1) of the Crimes Act 2009. 

F!i/J:Jic.ul11ISJJL.Otmnce. 

Ravinesh Vlkash Lal between 20'" doy of December 2023 and 2/Y" day of January 2024 at 
Ba in the Western Division dishonestly appropriated a treadmill machine valued at 
$2,500.00 the property of Avlnash Sharma with intent to permanently deprive the said 
Avinesh Sharma of his property. 

2. The Accused entered a plea of Not Guilty on 3 December 2024wilh the mane, then p roceeding 

to Trial. 

3. On 17 September 2025, the date of Trial, Prosecution called 1 witness and thereafter 

concluded its case. The Leerned Counsel for the Accused then made on application pursuant 

to section 178 of the Criminal Procedure Act stating that a case was not sufficiently made out 

against the Accused to require him to make a defence. 

4. Submissions were filed by the counsel for the Accused on 22 September 2025 and 

Prosecution filed submissions on 22 October 2025. 

5. Having heard the evidence presented by Prosecution and the submissions filed by parties, I 

now pronounce my Ruling. 

----------



6. Section 178 of the Criminal Procedure Act states: 

Acquittal of accused person where no case to answer 

178. II st the close of the evidence in support of the charge it appears to the court that s 

case is nor made out against the accused person sufficiently to require him or her co make 

a defence, the court shall dismiss the case and shall acquit the eccused. 

7. In the recent case of Dirabicl v State; Criminal Appeal Case No. HAA 023 of 2023 (15 February 

2024) His Lordship Justice Rajasinghe succinctly d iscussed the test for no case to answe, in 
the Magistrates' Court where he referred to the case of R v Galbraith /1981) 2 All ER 1060 

which stipulated the two-fold test that should be adopted in respect to a no case to answer 

submission which also d iscussed in the case of Sahib v State (2005} FJHC 95; 

HAA0022J.2005S (28 April 2005) where Her Ladyship Justice Shameem adopted and applied 

the test in the Magistrates' Court of Fiji. In doing so Her Ladyship held: 

"The test st no case stage in the Magistrates' Courts, is different from the resr at no case 
stage in the High Court. The test in RJt....Gall2ra.il./l WZJJ.7.3_!;_r ..AJ,p_._8. ill is two-pronged. 
first whether there is no evidence that the accused committed the offence, and second if 
there Is evidence, whecherit is so discredited thac no reasonable tribunal could convict on 
i t. In the High Court, only the first rest 8ppli8s because of the specific wording of section 
293 of the Criminal Procedure Code (Sitt K;llf_SQil9Jf.,_R Crim. App. 52 of 1984; Stm I!.. 
MJUJtsJI.JuJHw_JlJJ Cr. App. 14 of 1990). In the latter case, the Court of Appeal said that in 
assessing whelher there was •no evidence•. the court was encicted co ask whether the 
evidence was relevant, admissible and incutpacory of the accused. 

In che Magistrates' Courts, both tests apply. So tho Magistrate must esk himself or herself 
firstly whether Chere is relevant end admissible evidence implicating the accused in 
respect of each element of the offence, and second whether on the prosecution case, 
caken at its highest, a reasonable lribunal could convict. In considering the prosecvtion 
case at its highest, there can be no doubt at all that where the evidence is entirety 
discrediced, from no matter which angle one looks al ic, a court can uphold a submission 
of no case. However, where a possible view of the evidence might lead the court ro 
convict, rile case should proceed to the defence case.• 

8. Thus, the Magistrates' Court ought to apply both limbs with respect to an application for no 
case to answer under section 178 of the Criminal Procedure Act: 

I. whether there Is relevant and admissible evidence implicating the accused in respect of 
each element of the offence; and 

ii. whether the evidence is so discredited that no reasonable tribunal could convict on it. 

9. Moreover, the aforementioned limbs of the no case to answer test need to be tested 

objectively by the Court by analysing the evidence as a whole and not subjectively evaluating 
the testimonial trustworthiness Of the witnesses based on credibility and reliability at this 
stage {vide Dlrabicl (supra!). 

10. For a proper analysis of the evidence, it is imperative for the Court to turn its mind to the 
elements for theft, which are: 

------------



i. the accused 
ii. dishonestly appropriates 

iii. property belonging to another 
iv. with the intention of permanently depriving the other of the said property. 

11. Regarding the first limb of whether there is relevant end admissible evidence implicating the 

accused in respect of each element of the offence. the court is only required to determine 
whether the prosecution has presented evidence to prove the elements of the offence and not 
that the evidence presented have proved the essential elements of the offence al this stage. 

12. The Complainant testified that he had been in possession of a treadmill that belonged to an 
Arvind Chand ('Mr. Chand'). The Complainant asserts that he had been in possession for the 

purposes to repair the treadmill, however. due to family issues, he had to move into his 
neighbour's, namely Monto's home with his personal belongings and the treadmill. 

13. Thereafter, the Complainant testified that he had to leave Monton's home but when he asked 
for his items including the treadmill, Manto refused and stated that the treadmill had been 

stolen. 

14. The Complainant then went onto testify that Mr. Chand had taken out a claim at the Small 
Claims Tribunal and thereafter the Complainant was ordered to pay Mr. Chand the value of the 

treadmill which was S2.500.00. The Complainant explained that Mr. Chand had informed him 
that he could keep the treadmill but pay the value of the treadmill. 

15. The Complainant described the treadmill being black in colour and being a 'Top Kit' brand. The 
Complainant was shown a photo and he confirmed that it was a photo of the treadmill which 
he had physically identified at the Police Station. The photograph of the treadmill was then 
tendered as 'PEXl '. 

16. The Complainant then testified that he had gone to his de•facto partner's father who had 
informed that Ravinesh Vikesh, the Accused had taken the treadmill from Manto. 

17. The Court is mindful of sections 290, 292 and 293 of the Crimes Act 2009 which discusses the 

meaning of dishonest, the special rules of d ishonest and appropriat ion of property 
respectively. These sections state: 

Meaning of dishonest 

290 For the purpose of this Part, dishonest means -

{a) dishonest according to the standards of ordinary people; and 
(b) known by the Defendant to be dishonest according 10 the standards of ordinary 

people. 

Special rules about the meaning of dishonest 

292 (1) For the purposes of this Divtsion, a person's appropriation of property 
belonging to another is taken not to be dishonest if the person appropriates the 
property in the belief that rhe person ro whom the property belongs cannot be 
discovered by taking reasonable steps. 



(2) Sub-section (1) does nor spply if rhe person 8ppropriarlng 1he property held it as 
trustee or personal representative. 

(3) For 1he purposes of this Division, a person's appropriation of property belonging ro 
another may be dishonest even if the person or another person is willing to pay for tho 
property. 

Appropriation of property 

293 (1) For the purposes of this Division, any assumption of the rights of an owner 10 

ownership, possession or control of property, without the consent of the person 10 

whom it belongs, amounts to sn appropriation of the property. 

/2/ Sub-section /1) applies to a case where s person obtains possession of property 
(innocently or not) without committing theft, and there is a later essumption of rights 
wirhour consent by keeping or dealing with it as owner. 

(3) For the purposes of this Division, if property, or a nght or interest in property, is, or 
purports to be, transferred or given to a person acting in good faith, a tater assumption 
by the person of rights which the person had believed himself or herself to be 
acquiring does not, because of any defect in the transferor's title, amount to on 
appropriation of the property. 

18. Further, tor the Court to be satisfied that a person hes d ishonestly appropriated property, it 

also needs to turn its mind to whether the accused was dishonest or not. The case of Regina 
v Ghosh [1982) 1 QB 1053 at page 1058 established a !WO-way test to determine whether a 

defendant is dishonest or not, in that: 

·tn determining whe1her 1he prosecution has proved that rhe defendant was acting 
dishonesrty, a jury must first of all decide whether according to the ordinary standards 
of reasonable and honest people what was done was dishonest. If it was not 
dishonest by those standards, th8t is the end of the metter and the prosecution fails. 

ff it was dishonest by those stsndards, then the jury must consider whether the 
defendant himself must have realised that what he was doing was by those standards 
dishonest." 

19. The Court is also mindful ol the case of K!}sbJtr.all..JL$tA1JI_; Criminal Case HAA 30 of 2015 (23 
October 2015Jwhere it was stated: 

45 .. .it appears thet the determination of the elemenr of dishonest is a question of 
fact. The learned Magistrate is first required to decide the conduct of the accused is 
dishonest according to the standard of ordinary people. If he satisfies. he then needs 
to determine whether the accused had realised that what he was doing was 
dishonest according to those standards of ordinary people. 

20. Turning to the evidence of the Complainant that he had been informed that the treadmill had 

been stolen. The Court finds that this evidence was hearsay given that Prosecution failed to 

adduce any evidence to show that the treadmill was kept at this Monto's home and that the 
treadmill had been stolen from there. 

21. Further, the Complainant stated that his partner's father had Informed him that the Accused 

had the treadmill, however, the Court finds that this evidence is also hearsay evidence. 

Prosecution failed to adduce any evidenco to confirm that the Accused had the treadmill in his 

possession. 



22. The Court has observed that Prosecution has failed to adduce evidence that the Accused had 

been the person 10 dishonestly appropriate the treadmill and that he did so with the intention 

10 deprive the Complainant. 

23. The Court is also mindful that at the t ime of a person appropriating the property. there may be 
no intention of dishonestly keeping or disposing of the property without the consent of the 

owner, however, such intention can follow after acquisition which will then form the element 
of intention to permanently deprive the owner of his/her property (vlde Kft_slnllao [supra)). 

24. However, no such evidence was edduced by the Prosecution regarding this to allow the Court 
to ascertain whether the Accused had allegedly formed an intention after allegedly acquiring 

the treed mill to permanently deprive the Complainant of the treadmill. 

25. Further, there was evidence adduced with respect to the treadmill being recovered. However, 
the Court Is unaware If Prosecution intended to rely on the principle of recent possession. In 
the case of B.Julll..Jl.Slitte; Criminal Appeal No. AAU 049 of 2015 (4 May 2021) His Lordship 

Justice Prematilaka referred to the following cases when discussing recent possession 

[17) In Wainiqolo v The Srate (2gOJiLFJs;A 4.11; AAU0061.2005 (28 July 2006) the Court of 
Appeal said: 

'19) The principal ground relates 10 the so-called doctrine of recent possession 
which is that where property has been srolen and is found in the possession of the 
accused shortly after the theft, It is open to the court to convict the person in whose 
possession the property Is found of theft or receiving. It is really no more than a 
matter of common sonse and a Court can expecr assessors properly directed ro 
look at all the surrounding circumstances shown on the evidence In reaching their 
decision. Cwtoc.J_he...JypJL!}f J.ir..cums_ta=sJY},lcb.....wiJL.be..H.)ell.JWt a.t11 tb.& 
~Uim..e_k_tw1H1...n--.1M takl.ni.JWcUlle ..fi.oJI/IJLoLJb.e /2IJIP.M1Y 'iii1/> .J.ta 
/ICC.u.uJ/..IM nllJ!lle.JliJhJLRJOPJLrty_Jmd.J.la la.r.k.ot.an.y Cfl.it$QlW)IUJ'.. c.tJI.Jllb.lJI. 

fl)(QYIJlllliRF..lDc..Lh.e..lJ;c.utt~OSJl.§.SS/fw..oUbe /2[J)pe.ay. W.h1Ki.s..@M111.in 
t~e te.cms~ls.D..19 b.e..cn.~e.cuga/MI th.uuruwn.dlag e.Jd.derua, • 

[18} The 'doctrine of recent possession' may be applied in appropriate cases {see DalliJI. 
Ki.oJl..8 [Unreported Criminal Appeal Case No. 11 of 1977; Davis CJ; at page 3). In Ir.PlnJU. 
ll /l[1_9Qii)_j:lc.p._:;D.; ill~- Cl.fL12§. Griffith CJ explained the 'doctrine of recent 
possession'at page 132: 

1m II..W!ll:kDPllllL.lUIJLl/Ja.t..ace.nL9o_uusl!w_oU19lell..JlrOPJU1Y.h..J!vki6.DJ;e 
1'itbJu.J_haLJ.b8-PJLrso.D..Jn~ss.u.s/Qll...Qf /.Lt!_oLQ...tbe..JWlpJU1Y QLLec~<Lil 
knQXt}l]~ a=.btia stfll§nJH;J;oIIl.io.g.lfU!,~u~n,r;n onhe _i:ase. 

er.im a1.as;J o.J.ta p Cfl.S.IJ ro~ n.1$Jhltth!:_ s t-'U§ I t.hitPs_eJ/,.b U!.ilJh~c.JJlIIS.ta =s 
~ ~as.lQ slu!w iUQ b.JLJLDP.12Ufba..U!a.UKstfll§ /t..i1JnaJLbe..iDLeraui.1haJ 
blie.CJ!iJt..ed..il..J<ftQ!li.lngJ)JoU!J]nJIJUl.e.Jm.9 l.la.1UtQ{§n It.' (emphasis added)' 

[19) B..v l..allgllUl.l!d W.64 )..EJJgB..4,Z,· LtBM)..Ltl C.a.A2Z; 1.69 E1LJ 4~ Blackburn J stated at 
pages 441 and 1464 respectively: 

'I do not agree ... that recenr possession is not as vehement evidence of receiving 
as of steallng. When it has been shown that the property has been stolen, and has 
been found recently after irs loss in the possession of the prisoner, he is called upon 
to account for having it, and, on his failing to do so, rhe jury may very well infer that 



his possession was dishonest, and lhat he was either the thief or the receiver 
according to the circumstances.· 

(20) Dickson C.J. end McIntyre, Le Dain and La Forest JJ. said in EL vJoJIJ(jyk 
W 88J 2-SCM 9: 

'Ib..e..®.c11:i!le.sif..r~OLPo.t$E!SSi01Lfl1.ilj'.. b.Uus;s;j~y_:;J_f/Wf~POD...PWI1'-s1Ltlut 
uru,xfJkliOJHi ~s.n_siQa ~~I/JLS~QJ2IOw:flYJhB.JriBL.oi.lJ)_Cl.J11~bu1..nfi1 
=l=IilaML..eJJ..intALe~JJLguilJ.sif.t/Jidt S1LOLJ2/fJlm;11JLiru;iSfeJJ.1.aLJbewo_....I!lis 
i~reas;eJ;JJn../ll, du;ViILe'lM' iLJbeIB)s.JlO 01beu;.viclJLnCJLCD!l[)fi!itifJI{Jhu/c~esi. 
IQ tbl1..rnaLe..siu~ ~=- W/lea t1lLcic£µ11areru;eur_uJ1_cb t/JJiJ tUWWio.a 
1<Qlilll..aci§.US.1S/..Wh.Pt/JJu. tb§..aJlJLuS£.d.1Qs..a.J.hW QL111eJJ!(JlJLJ)Qll8HOt.it.wiII 
taJOl.1be.1IleLJ>.f filJ;t.JIROJLJ!_ J.JIJJskleUJJOD...of..illl thJl c.i.CJ;UID.§t4Il.9.U...to..sLe~e. 
vdJJ9h...lf .ei1.h.eL.. llli§rem;°'"/i.QJ/1d.be_cu_aI,yn, lM dJi..ct.d.ae..will./J.Ql./lJIP-OC WMn 
Bll._e)!Jl.(all.ll110Dis.Ilff_eauJ v.dJ!cb..!:niaht.cuSJ20ab1Y bJLtrwt.el!a/1 llJJJAJLieLJ>.f.111.pt 
is.JJOllamfleJipf.i1:, ta/1h.' 

(21} In il8JIJI!uLN.dsl.ro...t::b.alJ.8...dW:ll:llaD.t llllP /lgpub.1/~~QDI/_e.al (2016) eKLR the 
Courr of Appeal at Mombasa (Kenya) summarized the following principles relating to 
'recent possession': 

• ............ The inference is drawn from possession of recently stolen property rather than 
recently taking possession of stolen property. 
However, before the courr con draw the inference from the accused's possession of 
recently stolen property, it muse be satisfied of (Ne matters: I. That rhe accused was in 
possession of rhe property; Ii. That the property was positively identified by the 
complainonc; iii. That rhe property was recently stolen; iv. That the lapse of time from Che 
time of its loss to the time the accused was found with it was, from rhe nature of the item 
and the circumstances of the case, recent; v. That there are no co-existing 
circumstances, which point to any other person as having been in possession and; 

The doctrine being a rebuttal presumption of facts Is rebuttable wich an accused being 
called upon to offer an explanarion, which if he fails to do an inference is drown that he 
either stole or Is guilty receiver. 

In proving possession, the prosecution must establish that the accused had possession 
of the property in question, i.e. had custody of or control over that property and intended 
to hove cuscody or exercise control over it. The fact that a third party has physicel 
possession of the property does not mean it could nor have been possessed by rhe 
accused. In this regard, the prosecution does nor n&ed to prove that Che accus&d was 
actually caught with the property In his or her possession. II is sufficient to prove that the 
accused possessed Che property at the relevanc rime. 

Again, the term "recent• depends, as already stared, on the nature of rhe property. 
Frequently circulated property such as bank notes remain "recently stolen" for a shone, 
period than less frequently traded objects like cars, books. clothes, electronic appliances 
etc. ' 

26. In Stm 'l.AD.de.IMJ.!1; Criminal Case No: HAC 31 of 2018 (26 July 2019) His Lordship Justice 

Rajasinghe succinctly discussed the principle ol recent possession wherein he stated: 

"1 7. In order to established the principle of recent possession of stolen property, the 
prosecution is required ro prove the following elements that: 

1. The rwo accused possessed the goods, 
2. The goods were recently stolen items, 
3. The said goods ere the subject matter of the complaint by the complainant, 



(the good found in possession of the accused are the same goods rhat were 
stolen from the complainant}, 
4. There are no reasonable explanations by the accused In regards to their 
possession of the said goods. 

27. The above principles slated inA.Qciaao11 [supra) is consistent with the principles stated in the 

plethora of cases referred to in Boili! [supra). 

28. Whilst the Complainant testified that he had identified the treadmill at the Police Station and 
Prosecution tendored a photogroph of the treadmill, there was no evidence elicited to show 
that the Accused had been in possession or even in control of the treadmill and that the 

treadmill the Accused was in possession or control of was the treadmill that the Complainant 
had alleged to be stolen. Given that Prosecution failed to elic it such evidence, the Court will 

not be able to ascertain whether the Accused had any reasonable eKplanation with respect to 
the treadmill allegedly being in his possession. 

29. Consequently, the Court finds that there no relevant and admissible evidence has been 
adduced by Prosecution that the Accused had dishonestly appropriated the Complainant's 
treadmill and that he had done so with the intention to permanently deprive the Complainant 

of his property. 

30. Thus, Prosecution has failed to present relevant and admissible evidence to prove the 
elements that between 20 December 2023 and 20 January 2024, the Accused had dishonestly 

appropriated a treadmill valued at S2,S00.00 from the Complainant with the intention to 
permanently deprive the Complainant of his property. 

31 . I now turn to the second limb regarding whether the evidence is so discredited that no 
reasonable tribunal could convict on i t. 

32. In Dirabicl (supra), His Lordship Justice Rajasinghe went on to examine the scope of the 
second stage of the no case to answer and stated: 

"In assessing whether a reasonable tribunal could convict the Accused, it is necessary to 
make an assessment of the evidence as a whole and not 10 evaluate rhe credibility of 
individuot wirnesses or evidential inconsistencies between the witnesses. (vid e Archbold 
Ed 2023 4-365 pg 481} . 

.....• the Magistrate must approach an objective test, from the eyes of a reasonable 
tribunal, in assessing the evidence as o whole. The Magistrare ,s nor required lo adopr a 
subjective evaluation of the testimonial trustworthiness of rho witnesses based on the 
credibility and reliability at this stage of the proceedings. -

33. Thus, at this Juncture, the Court is not to look into the credibility and 1eliability of witnesses or 
the evidential inconsistencies or even the accuracy between witnesses. 

34. As discussed at paragraphs 17•28 he1ein, the evidence ol adduced by tho Prosecution, I find 
that the evidence before the Court has been so discredited to the level that no reasonable 
tribunal could convict on i t. 



D__etem, tn.ilti.w'I 

35. I am satisfied that Prosecution has failed 10 present relevant and admissible evidence to prove 
the elements of theft and that the evidence presented by the Prosecution has been so 

discredited to the level that no reasonable tribunal could convict on it. 

36. t, therefore, allow the application for no case to answer and hold that at the conclusion of 

Prosecution case, it appears to the court that a case has not been made out against the 
Accused to sufficiently require him to make a defence in respect of the charge of theft. 

37. The Accused, Ravinesh Vikash Lal is therefore found not guilty for 1 count of Theft and is 
acquitted forthwith. 

38. Any parties aggrieved with this decision has 28 days to appeal. 

N. Mishra 
Resident Magistrate 


