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1. On 18 July 2014, a Writ of Summons was filed on behalf or the Plaintiff seeking the following 

orders: 

i. Judgmentin the sum of $11,758.67. 

ii_ Damages for Breach of Contract in the sum of $10,000.00. 

i ii. Interest on the j udgment sum under Law Reform (Miscellaneous Provisions) (Death ond 
Interest) Act, Cap 27. 

iv. Costs on Indemnity basis. 

v. Such further or other orders this Honourable Court considers just and equitable in the 
circumstances. 

vi. Any award to be l imited to the jurisdiction of this Honourable Court being $50.000.00. 

2. An Amended Statement of Defence was filed on behalf of the Defendant on 1 O March 2020 

seeking that the Plaintiff's claim be dismissed and costs on an indemnity basis. 

3. From the Court records, it is evident that the Plainti ff counsel relied on the Reply to Defence 

that was initially filed on 8 January 2015. 

4. An Affidavit of Evidence in Chief was filed by the Plaintiff on 5 March 2020 and the Defendant 

filed his Affidavit Evidence in Chief on 10 March 2020. 

5. The Hearing for this matter proceeded before Senior Resident Magistrate Mr. Green ('this 

Court's first predecessor') on 18 lune 2020 where the Plaintiff gave evidence. Thereafter. the 

Defendant and his witness gave evidence. Parties were then given time to file writton closing 

submissions simultaneously. 



6. Due to the resignation of the Trial counsel, the law firm representing the Plaintiff sought a 

copy of the transcripts of the Hearing. Once the same was made available, submissions 

were filed by the Plaintiff counsel on 15 July 2021 and by the Defendant's counsel on 19 July 

2021 . 

7. After various adjournments due to the COVID pandemic and the resignalion of the Court's 

first predecessor, the matter was called before Resident Magistrate Mr. Qica (as he then was) 

('this Court's second predecessor') and parties agreed to this Court's second predecessor to 

refer to the transcripts and determine the matter. 

8. Due to this Court's second predecessor's elevation to the High Court, a Ruling was not 

delivered in the matter. Parties awaited the commencement of a new Magistrate. Upon the 

commencement of Resident Magistrate Mr. Waqaivolavola, this Court's third predecessor, 

the mailer was then listed for Judgment on various dates until this Court started presiding 

and the Court was informed to deliver Judgment in this matter. 

9. It is imperative to highlight that section 47 of the Magistrates Court Act 1944 allows a new 

Magistrate to complete proceedings and/or deliver plead ings in conjunction with the 

submissions and transcript of notes of the previous Magistrate. The only exception to section 

47 of the Act is section 139 of the Criminal Procedure Act 2009 which allows an accused the 

right to demand the new Magistrate when he/she commences to re-summons and re-hear 

the witnesses in the matter. Such a right does not exist within the ambits of the Magistrates 

Courts Act or Magistrates Court Rules for Civil matters. As such, this Court will proceed to 

deliverthe Judgment pending in this matter. 

10. Moreover, it became evident to this Court that the Plaintiff had reached his untimely demise 

as such an appUcation to substitute the Plaintiff with his Executrix and Trustee was made on 

4 November 2024. There was no objection by the Defendant's counsel, as such, on 5 

November 2024, this Court granted orders to allow the Plaintiff's Executrix and Trustee 

namely Devi Uttra Wali Prasad to act in substitution of the Plaint iff. 

11. Considering the evidence, the pleadings filed as well as the submissions filed by counsel, I 

now pronounce my Judgment in this matter. 

f.lairuiff'u;.a s_11 

12. The Plaintiff relied on his Affidavit Evidence in Chief filed on 5 March 2020 and his testimony 

in Court on 18 June 2020. The Plaintiff is the owner and operator of a registered business 

namely Metal Ex Enterprises which is involved in the buying and selling of scrap metal within 
Fiji and abroad. 

13. On 15 February 2011, the Plainti ff entered into a written contract with the Defendant for the 

supply of scrap metal to the Plaintiff's business, Metal Ex Enterprises. 

14. Within the agreement, the Plaintiff states that he and the Defendant agreed that in the event 

of a breach of the terms and conditions of the said contract, a penalty of S10,000.00 will 

result and further legal action may be taken. 

15. The Plaintiff further states that he had given a truck with registration number DH 934 to the 

Defendant solely for the purpose of collecting scrap metal. 



16. The Plaintiff then deposed that on 14 May 2011. he and the Defendant entered into a verbal 

agreement where it was agreed that the Plaintiff would provide the Defendant with cash 

advances to allow him (the Defendant) to complete the written contract. These cash 

advances were to be used by the Defendant to purchase scrap metal from various locations 

and pack 22 tons of scrap metal in a 20 feet container which would then be supplied to the 

Plaintiff. 

17. Between 14 May 201 1 and 2 June 2011, on numerous occasions, the Plaintiff had given 

advances to the Defendant which amounted to $7,300.00 with the Defendant signing an 

'Advance Payment Agreement Note' dated 14 May 201 1, 17 May 2011, 21 May 201 1, 23 May 

2011, 24 May 2011, 25 May 2011, 27 May2011 end 2 June 2011. 

18. The Plainti ff then stated that during the cause of the Defendant collecting scrap metal, the 

Defendant damaged the Plaintiff's truck engine by operating the truck without sufficient 

engine oil which caused the engine to get damaged. As a consequence of this, the Plaintiff 

states that the Defendant asked him to pay for the maintenance of the truck and that the 

Defendant would pay the Plaintiff back. The sum of $4,000.00 was advanced by the Plaint iff 

to the Defendant for this purpose. 

19. Between 22 March 201110 21 April 2011, the Defendant paid a total of $1,274.00 towards the 

$4,000.00 advancement, leaving a balance of $2,726.00. Demands had been made by the 

Plaintiff to the Defendant to return this outstanding amount and the Defendant agreed to pay 

S200.00 per week. On 10 Januaf\l 2011, the Defendant paid the Plaintiff $200.00 in Ba Town. 

20. Further, the Plaintiff deposed that the Defendant failed to supply scrap metal to the sum of 

$7,300.00 to offset the cash advances made by the Plainti ff. Thus, the Defendant has failed 

and/or neglected to pay the Plaintiff $10,026.00 being the cash advanced for the collection 

of scrap metal and for the truck repair. 

21. Additionally, the Plaintiff deposed that on 31 May 2011. the Defendant obtained 2 bottles of 

BOC Gas Cylinder under the Plaintiff's account at BOC (Fiji) limited In the sum of $282.07 

without the authority of the Plaintiff. 

22. Furthermore, the Plaintiff deposed that on 14 June 2011, the Defendant transported lx.20 

foot container from Lautoka to Rakirakl and then on 15 June 2011 from Raklraki to Lautoka 

for which the Plaintiff incurred charges for transportation in the sum of $1,401 .85 from 

General Machine!\/ Hire Limited. 

23. Moreover. on 6 June 2011 , the Plaintiff deposed that he had gone to Rakiraki to photograph 

the scrap metal collected by the Defendant to allow him to send the same to his overseas 

clients. Upon reaching the site in Rakiraki, the Plaintiff states that he found a half-wrecked 

car and inside the car was loads o f rocks and stones. 

Q,Qfi,ndJI.D!:s c.a.s.e 

24. The Defendant relied on his Affidavi t Evidence in Chief filed on 1 O March 2020 as well as his 

oral testimony in Court on 18 June 2020. The Defendant states that the Plainti ff had 

approached him sometime in 2010 to work as a contractor for him. The Plaintiff could give 

him a truck and the Defendant was to collect scrap metals and that the Plaintiff would pay 



the Defendant for the weight of the metal collected. As part of the Agreement , the Defendant 

was to pay for the fuel of the truck. The Defendant accepted the offer and started to collect 

and supply scrap metal 10 the Plaintiff. 

25. A separate agreement with the Plaintiff had been made with the Plaintiff with respect to 

advance payments for the collection of scrap metal given that the Defendant had no capital 

of his own to buy scrap metal 10 supply the Plaintiff. As such, the Plaintiff provided the 

Defendant with the funds as and when he needed them to buy scrap metal. 

26. The Defendant states that the Plaintiff would deduct the sum advanced out of each payment 

made to him for the scrap metal supplied. 

27. The Defendant states that in 2011, the Plaintiff had informed him that he was renewing all 

contracts, and that the Defendant would have to sign a written agreement for the supply of 

scrap metal. On or about 7 March 201 1, the Plaintilf brought the contract which the 

Defendant read and signed. 

28. The Defendant agreed that the contract was for the supply of scrap metal to the Plaintiff, that 

the Plaintiff would pay the Defendant $330.00 per ton of scrap metal collected. that the 

Plaintiff was to provide the Defendant wi th a truck with registration number DY068 which was 

to be used solely for the purpose of locating and carting metals, that the fuel and 

maintenance of the truck was to be the Defendant's responsibility and if it was found to not 

have been done on t ime, the Plaintiff had the right to stop work and do the servicing at the 

Defendant's cost . Further, another term was that when the Defendant had collected the 

scrap metal required, he would handover the container to the Plaintiff and they would check 

the container, take it and weigh it. 

29. The Defendant denies that Plaintilf"s claim that he had not provided the Defendant with any 

scrap metal to offset the advance payments of $7,300.00, that the Defendant had not 

transported the container from Lautoke to Rekiraki on 14 June 2011 and then back from 

Rakiraki to Lautoka on 15 June 2011 as the container was not in the Defendant's possession 

and that the allegation that he had obtained 2 bottles of BOC Gas cylinders under the 

Plaintlf's account at BOC (Fiji) limited is false. 

30. The Defendant 's witness, lhaz Mohammed gave evidence to the effect that in 2010, the 

Defendant had employed him. He testified that they were given another vehicle by the 

Plaintiff and that the vehicle was not damaged and in February it was still running and it was 
never taken for repairs. 

IJ>ga.Lec!>vls~ arut.AnaJw_s 

31. The Plaintiff contends that he and the Defendant entered into a written agreement on 15 

February 2011 whereas the Defendant contends that he signed the contract on 7 March 

2011. It is evident that parties agree that a written agreement was entered into whero the 
following terms wero stipulated: 

1. You (Defendant) will be provided with a truck regisrrar,on DY068 by Mera/Ex solely for the 

use of locating and carting metals for the above company. 

2. The fuel and the maintenance eg. Servicing, breekdown of engine will be Your 

responsibility. This is ro be done on time and if found not done, Meta/Ex has a right to 

stop work ond do the servicing first at the cost of the contractor. 



3. You (Defendant) will be provided with a container /:Jy Meta/Ex and you (Defendant) have 

to purchase and fill the container with scrap metal. The container will be picked by 

Meta/E;c and it will be weighed at Tropik Wood Weigh Bridge. Only the tots/ wight of scrap 

metal will be paid to you (Defendant/. {The total gross weight less truck and container 

weight). The weight of container should be approximately 22 tons. 

4. You (Defendant) will be paid $330.00 (Fijian/ per ton of scrap metal. 
5. You (Defendant/ hove to report on daily basis to Mera/Ex. 
6. Any fines or surcharges on the vehicle should be paid by you (including parking meter pr 

speeding fines/. 

7. The company Meta/Ex will renew the wheel tax and third parry policy. 

8. You (Defendant) are to locate HMS1&2 metal stock and inform us (Plaintiff) for pricing of 

the same. 
9. You (Defendant} will be allowed to use all equipment and machinery provided by Meta/Ex 

with extreme care and responsibiliry. You will be responsible for any loss of machinery 

and equipment. 

10. The equipment and machinery will remain the property of Meta/Ex. 

11. You (Defendant) are required to provide a minimum of 75mT's of HMS1&2 on weekly 

basis. 

12. You (Defendant) are not ro buy stolen marerials. 

Breach of this terms and condition will result in initial penalty of F$10,000.00 /Ind further 

legal action may also be taken. 

32. Beyond the written agreement, the Plaintiff and the Defendant entered into e further 

agreement albei t verbal that the Plaintiff would provide the Defendant with cash advances to 

allow the Defendant 10 complete the terms and conditions of the written agreement. 

33. It Is the Plainllff's conlenlion that $7,300.00 is the outstanding amount of the cash advanced 

to the Defendant. The Plaintiff relies on an Advanced Cash Payment Note in 'Annexure BP 2' 

89 well 89 the 'Advanced Payment Agreement Notes' in 'Annexures BP 3 - 10' in his Affidavi t. 

34. The Defendan1, on the other hand, contends that any cash advances made to him by the 

Plaintiff have been paid and that this is evident from the Plaintiff's own documents in 

'Annexures BP 3 - 1 0' which !he Defendant's counsel is saying are Acknowledgment slips for 

the respective cash advance payments. 

35. Looking at the Advanced Cash Payment Note in 'Annexure BP 2', it has the following entries 

listed: 

i. 1415111 GaveAmitesh Cash Advance to fill cont. up to22 ton $1,500.00 

ii. 1715111 Gave Amitesh Cash Advance to fill cont. up to 22 ton $1,200.00 

iii. 2115/11 Gave Amitesh Cash Advance to fill cont. up to 22 ton $1,000.00 

iv. 2315111 Gavo Amitesh Cash Advance to fill cont. up to 22 ton $500.00 

v. 2415111 Gsvo Amite sh Cash Advance to fill conr. up ro 22 ton $500.00 

vi. 2515/11 Gave Amitesh Cash Advance to fill cont. up to 22 ton $1,300.00 
vfi. 2715111 Gave Amitesh Cash Advance ro fill cone. up to 22 ton $1,000.00 

viii. 216/11 Gave Amitesh Cash Advance to fill cont. up to 22 ton $300.00 

36. Alongside each entry Is a signature. Turning to the documents in 'Annexures BP 3 - 10', each 

of the 'Advanced Payment Agreement Notes' hes the same dates as stated in the Advanced 



Cash Payment Note in 'Annexure BP 2' and on each date in the 'Advanced Payment 

Agreement Notes' is the corresponding amount as stated in the Advanced Cash Payment 

Note'. 

37. The Plaintiff in his Affidavit did not explain whose signature appeared alongside each entry in 

the Advanced Cash Payment Note in 'Annexure BP 2'. He, however, explained in his Affidavit 

that the Defendant signed each of the 'Advanced Payment Agreement Notes' in 'Annexures 

BP 3-10'. 

38. As the Plaintiff failed to explain whose signature appeared alongside each note in the 

Advanced Cash Payment Note or provide any further evidence or explanations regarding the 

same, the Court is unable to infer that the s ignature was the Defendant's. 

39. Regard ing each of the 'Advanced Payment Agreement Notes', it is observed that it is with 

respect to the Defendant supplying the business MetalEx wi th scrap metal. The Court 

observes that there is a handwritten notation on each 'Advanced Payment Agreement Note' 

stating 'Gave cash advance to buy scrap and fill cont. up to 22 ton', However, it was not 

explained by the Plaintiff why he had made such notations on a document which is evidently 

used to confirm the supply of scrap metal. 

40. Moreover, the Plaintiff failed to provide any further documentation as proof that he had given 

the Defendant various sums of money as noted in the Advanced Cash Payment Note as a 

cash advance. There were no receipts or bank statements o r financial records to show the 

outflow of the money from the Plaintiff to the Defendant. 

41. Addit ionally, the Plainti ff did not address in evidence if he had been deducting any cash 

advances to the Defendant from each payment made to the Defendant when he supplied 

scrap metal. 

42. Thus, the mere assertions of the Plaintiff with no further documentation or explanations are 

not sufficient to allow this Court to order the Defendant to pay the sum of $7,3000.00. 

43, Now considering the penalty clause in the written agreement, the Plaintiff contends in his 

evidence that the Defendant breached the agreement by not supplying them on time, Even in 

cross examination, the Plaintiff agreed that the penalty clause would be applicable if the 

Defendant had broken the headlight of the vehicle given to him. 

44. The Plaintiff's counsel submits that the penalty clause is enforceable in law given the 

Defendant's admission in cross examination that he had fraudulently breached the contract 

and that he was liable under the penalty clause. 

45. It is the Defendant's counsel's contention that the penalty clause is unenforceable due to 

the breach being for trifling damages. 

46. Thus, the Court needs to determine whether the penalty clause in the written agreement is 

enforceable and whether the Defendant is liable for damages in the sum of $10,000.00 as 

stipulated in the written agreement. 

47. Her Ladyship Justice Wati in ~taaLJ,_td .. (UJl.itfng_u_{uj~ILJUW.n~efil!LEiJIU 
S11Mm.a; Case Number: ERCC 10 of 2013 (22 November 2021) discussed liquated damages 

and penalty clauses and how to determine the same. She stated: 



69. The terms of the bond clause will determine its enforceability. When is the 

provision a penalty according to the law? IJ)e...JJL~cning t~n.lDL!,_e.a.lilliJY 
QLJ2!1nalty clause.s.lL s.taJJ:..d_i_o_JIJJL.19.15-./io.lillL. oL../..Q(d.LJl.e.c.IDQ!1....iD.QU/lli1P. 
fM..!!~.b:JLc..cu:t!J?11_11JD!,. /ll.eJli..S,.M.Jae_8.DJLJ:'foJJU_CODJJJ11t»!.ill.1.4JJJ.Kl:/.L...1; {~) 

Ak..79~ 

70. fv.J:.IUh_~ tb.i:LJJ_eJ.W.9r.u£.JI1.o.mJ.h8Jl..LC8.llli/..,Y_alif. J_U!W]BiM__go.IlJilBVi,. 
Ibls.JJvtL/SJU§.9..filJ.IQW.eJU!) _s_wgapsw:_ aJJSU!aJU!Slop_msf i.!LiueJaDJ.. S.i.DUP.o.at.J;8.Sll 
DJ.Xla_lh!:_ngJ{JJD ~ng_Cb_a~gj.2Q1512...S.LB..n.J JM.. ~o.IU.fftwl.l/:la1:/ib en. 
tb§.=_tras;JJHoJliJl£S.iiiL.llqlillU!t.eJis!..a~sJtle.JliillJ la.Jb_e-8Jl!Wt.D1..JLb.IflJl&l>J.t 
'f!lill.ta.§._nt=a.blu! .JMJJttlQUl!f..flLgat:n.a.JLe~gJHJ.Ui_n.fLJW)-.e.s1Lm.a1L9f.Jh§_Jo.u 

fkl..w.iJJVIO.lD.1/J.e~c./J.lfil',:JyJJ:rllli.DJlt/.a.al.9f~o.JlJUcL 

71. IM. CQJl(I f.wlb.eUJ.111e1t..lL tbJLJI.Pl/gafu}n..DLJ!.aJIJJUtes..s.ru/g/J1.&. eXlCfil'BgJl(ll 
8.DJLJ!n.cJUl.Sc.iJl.rulb.lJLir!IWDPSfilQ.TU"iillJ JhJLl9s.s.1bftt-<:!2.l/ldJ.s1!1C.e.iJ/11bl}!..b§._p~ 
t11_h.1001Jo.llil!,ye.d...l[pm..J/le----1wll>ch..Jh.LP.l.9Jd.siJ2..~ ~tY-&]Jl_u.sJLJi!JdJJJ.!i§ 

Ufl.e.amLC.llill21. e~ 

73. /.J{J{fil ciJllliro.iIJ.U/JJl..i»UJLJI! t:e.W:§o"-1._0J.bLl)Uill!2PJJW.,_/_QJW/..tfLJ!.Sk.JJ(;Q 

q.unJIOJll.Jb.eJi.cs.t.iLwb.fllWUM..S.II.IIJ...9~,0-®..k ~uiM_pr~im.a.tJ: o.L1bP 
tsi»JIOJIJdJ1g1/:SHD..thJLJlr.eJWJ /lUI.LIYJJWJl/lli/J.ipnLofJ_h.e..J;Q_n.t=.t aruLJh!l...H.f;O.DJJ..i§ 
~t/JiiL.11!.eJJL11Ull..J2.S,_QQ0...8)filaJI.J1U._nLiUJJI JJ.ru;QnMW2[la.b1QJf1-'S/JJ)P.B.fil.Oo....will> 
tb§.lilnJb.aJ.s;pu.ld..s;sJll.C.W!la.ll.lJLlle..ALQ_Ve.d..m.._h8JlIU9l.U2.\ll!!d.ic9.J:IJ JM..bre.as;lt. 

(my emphasis) 

48. Thus, a penalty clause is not enforceable in law especially when it is proven that it is not a 

genuine pre-estimate of the loss flowing from the breach and that the amount is extravagant 

and unconscious in comparison with the loss that could conceivably be proved to have 

followed from the breach. 

49. In the case of 8.aiY..f'CiU.IIS!_; Civil Action No. HBC 280 of 2005 (29 August 2008) Master Udit 

differentiated between l iquidated damages and penalty and when discussing how to 

differentiate the two, he stated: 

(42} The judgment in Commission of Public Works - v· Hills was delivered by Lord 
Dunedin. Later I.JlliLD.JJMQIIJ...C.DJJ§ldJu§s!.. t~uJLUllloJ.a.lJMII.IQQ.E_fl.flJI.IIJJ'litiy~ 
CJ/.mparJY...::J{: ~ G.au.ge _aruL MJUQr J;JimpaCU!....lJd..tt.il 4 JJI.Kl:ILJ;JJ 9~C 
ZSJtl_B~ ~/tiJL.S1!feauL!J ...JllUY_ b.eJJJiyl~ ...ltl...J!jff_e.ma_tiaJLll.etl!lil!L a 
QllYmJWJ...1..or..Jwll!c.1Ls1lpuJ.aasi.JJLln.J.fw:9rem:J.!1.u.s_a_pe_cw_ty a.ru:1....1! ~inJI. 
i;ollJllJJillll~•e.s1itrull.fLJILJ.he..s/Ju:rJBgtt'., TbJI..JW_es.ruw...wasJWe.f11.J;_Q_nsJ.IJ,H;_tio.G..JU 
a.P.B.(li_gula.LJ;ptU!Jls;J,_ ltiJLl.Q b.fl..J;.Q!)S1Dlfil! a1Jb.e..t/OlJLJ2! its..lIJJ!.k~d..rul1..1h~ 

~c_bJil..!,_oll.Wl.&.f. His Lordship said:• 

a. t.uvi.lLk h.ekLJ9 ..b.fLRJ:nally_lUb.LSUJJJ....fili~<U/l.l:JS-8l!1I.I/V.ag;w1 ami. 
ucu;sw_sc.kmI!J}lJLJJLftlJlQJJ.filj_IJ__J;glJl/Jilil.sO.D...J,)!j_t/UtJA.g~sLkwi.Jb.aJ.s°-uJII. 
=/\lBbly_beJllil)le.dJ.Q.haJlAiQlloYx§S!. fr.JW1JJJ.e~ b ... 

b. 1.t..w/.U..bJuleJJl..lQ.bLILJl.!'o.al!X.if..t.bLll.r~o.tW.S.1$ on1Y.l!J ~y.ingA_swn 
Qf._111.0MY, aruLJhe..$JJIILS~teJil.UUJl11Utfe.alM_tb.a.a.1/J.e..sJ.1.DLW./J.iJ;JLOUg/lllp 
h8JlJl..b.ee.JUUlisf ... This though one of the most ancienc instances is truly a corollary 
to the last test. Whether it had its historical origin in the doctrine of the common law 
that when A promised to pay 8 a sum of money on a certain day and did not do so, B 
could only recover the sum with, in certain cases, interesc, but court never recover 
further damages for non-timous payment, or whether it was a survival of che time 



when equity reformed unconscionable bargains merely because they were 
unconscionable ... is probably more interesting than material. 

c. IM.re.k!J ~uJ1lPllllD..{buJJJ.Q ~)..tbfil i.sJUtna.t.ocwlwl ·~gJ.tl!!,mu_u.cn 
iSJ!lJ!dJUll!Y.abi!: bJ/..M{.a)LJl.!_c..o.mpeM.11.tl.o.D..P~-=u=<U2l..o.l1JLllr_t:rl.!W'.fU 
a.lJ....QLllJle£a.UJl6.lll§,-S.Q.nte....QLVJlb.iPb...JDftYJl.!;.cas.iPTU!WOJJLa.ruLOJlw§.Jlill 

tli11it1gJiJ/JJJ~-

d. It is no obstacle to the sum stipulated being a genuine pre-estimate of damage, 
that the consequences of the breach are such as to make precise pre-estimation 
almost impossible. On 1he contrary, that is just the situation when it is probable chat 
pre-estima1ed damage was the true bargain between the parties ... • 

(43) {IJQCLtlllUY-Jll't:tru..dSLJ&S.i:rilleJll..!.h.e..iiD1e.J1i.J.hiLJILakiD.g_o.Las._on1U!.C.t..a.~ .. J0..Yib.ll.t 
c.l!ruifilJill:S.J.iW,!_l.dal!:.dJifiln~.JU.i.9-rJhJ!l lIIJill§l.ilJLe/liilly.J/JLe~~t.am.!>n.t 
iD...JJl~e=.nf..ililQLJ;..Qru:.IJ.!$lllLilt.1b.!' JW..rL.tltft...C9u.ru:nU.S.Uti.11..Jhlc.iDJLWtuu/!ec 
tb_e ..... s1,m1....JiMd.....t,lls_a_ge.aJJine..JQJE>..C.UtJlLJ.h.e.....QQS~~•e.s.....tti~q.u.ilt§.te.d 
d_a,nage.s;IwML:V..:.....SMp..e.IiU"lo.u.aJiOJl...l!llrti1Mfu.aL$8Jli.[lgS..../.Jsl.. [J..HZJJ..tJ.ZL.8..218..Jl! 
2_23...fµIlbM .. tlJL90Ja...9f...s.b.Qw.illg_BJ:J1111UIUU11l..Sll OlQlley....lwn(LJJP/d.Ju_l/JWis!_a.titd.. 
{ltJ.O]JlgeLl!n.d...J19_LP£(1.a.lJY_ ~-'111.....t~c.e.iJd.ng_pJ!rty;__/J,w.....JLBJuJs!j!.c.b.....!,O..c.al 
SJ2Md..[H9j}_J,JKI.Jllrllp.KQB..2.1Jt [ .. fn2J..1..Qfl _12Ll!.t...U2.... 8.aJJJ.JJiM.JL.±..Be...h!u!_~ 

aJJS! /lil£§_22Z-

50. Considering the case herein, the Plaintiff's contention that just because the Defendant had 

agreed in cross examination that he had fraudulently breached the contract and that he was 

liable under the penalty clause is incorrect. The Court is required to look at the construction 

of the contract at the time of it being made and not at the t ime of the breach of the contract 

(vide R.ai [supra!). 

51. Turning to the two-step process as highlighted in lt,&jls.tiw;U.ta {supra), the fi rst step being 
whether the sum of $10,000.00 is a genuine pre-estimate of the toss flowing from the breach. 

There was no evidence from the Plainti ff on how the sum of $10,000.00 was reached when 

the written agreement was contemplated. There was also no evidence why the sum of 

$10,000.00 was chosen. The Court is unable to ascertain whether the sum of $10,000.00 

was a genuine pre-estimate of any loss flowing from the breach of the written agreement. 

52. The second step is whether the sum of $10,000.00 is extravagant and unconscionable in 

comparison with the loss that could conceivably be proved to have followed. As stated by 

Her Ladyship Justice Wati in WelW!ll:<LI.Ili (supra], the Court needs to have regard to what 

the sum represents. 

53. There was no evidence offered by the Plaintiff as to what the $10,000.00 represented. There 

was no evidence presented by the Plainti ff to show that the loss that followed the breach 

would have been within the range of $10,000.00 as stated within the written agreement 

between the Plaintiff and the Defendant. Thus, the Court finds that the sum of $10,000.00 is 

extravagant and unconscionable. 

54. Consequently, the Court finds that the clause in the agreement relating to the payment of 

$10,000.00 is unenforceable and therefore cannot find the Defendant liable for the sum of 

$10,000.00 as stipulated in the written agreement. 



55. The next issue in contention is whether the Defendant is liable to pay the Plaintiff the 

remainder amount of $2,726.00 being outstanding repayment for repairs to vehicle 

registration No. DH934. 

56. The Plaintiff in his evidence in Court stated that he paid S4,000.00 as repairs to the vehicle, 

however, he acknowledged that there was no evidence of the receipts as he was not provided 

wi th receipts. 

57. However, the Plaint iff relies on a payment note which was annexed to his Affidavit as 

'Annexure BP 11 '. This shows that the Defendant made the following repayments: 

i. 28 February 2011 • $350.00 

ii. 26 March 2011 · $357.00 

iii. 14 April 2011 • $335. 00 

iv. 21 April 2011 - $232.00 

58. The payment note has the signature of the Plaintiff as the person receiving the money and 

the Defendant as the person who has paid money with deductions being made from the 

$4,000.00 after each repayment. After the last repayment of $232.00 on 21 April 201 1, the 

amount of $2,726.00 is outstand ing and this is the amount that the Plaintiff is seeking. 

59. The Plaintiff during cross examination admitted that whilst he paid $4,000.00 to repair the 

vehicle, he did not have any evidence to show that he had paid this amount. He stated that 

no receipts were given to him and that he had forgotten to ask for the same. 

60. The Defendant during cross examination denied damaging the vehicle and maintained that 

he had been forced to pay and that the Plaintiff was cutting money from the profit . 

61 . Counsel for the Defendant submitted that the Defendant had been under duress when he 

agreed to pay for the repairs and that the agreement to pay the $4,000.00 was entered into 

under economic duress. 

62. In the case of f,,1/JDJli!L.V~ (2007) FJLawRp 48; (2007) FLR 47 (30 January 2007) His 

Lordship Justice Jitoko discussed what economic duress was. He stated: 

At common law dUHlll)s.w§..d Qll.UJ.!! p.ciru;Jple.1b.ltta transac.ruuuo Wli.!<b. c.0.ll£!!11t 
~ e!l...J212J.a/oJUJ .. ..!n . .JJJ1J!..cC.ei;Uilble.Jil§Jlns....sh!2ulJi...DQJ 1JJL.i!(fo~ to_sj;/J]_d. 
Whereas the early concept of dJ.IJ1ss was restricted to actual or threatened physical 

violence to the other parry, it !lJ2l!ILJ'XflUIRS. to.11JJLquHliJ/.J:I Ql.JtilJ§th.e.cJ.W etfJln.pf..thJ! 
th[e.Jil..lLto..=e....1la..9tbJ!L..iDto....a$eiJJLAQd..i.o....§if.e.cJ...J1§gaJilJ!Je....el§meo.t...d. 
i;pn_5.lUlf. As seated by the Privy Council in Pao On v Lau Yiu Long (1980) AC 614 at 635; 

(1979) 3All ER 65 at 78; (1979)3 WLR 435 /Pao On): 

Duress whatever form it take, is a coercion of the will so as to vitiare consent. 

Economic duress which the law now recognises as a category of duress, deals wirh 
commercial pressure that is brought to bear on one of the parties, to such an extent that 
he was effectively deprived of his freedom to exercise his own will. On this the law lords 

in Pao On case added at AC 635; All ER 78: ... 

Their Lordships agree with the observation of Kerr J in Occidental Worldwide 
Investment Corporation v $kibs AJS Avanti (1976) 1 Lloyds Rep 293 at 336 chat in a 
conrractuat situation commercial pressure is not enough. Lhe.aunu.S1..bJLp/1lM!Llt 



$R_l71A.ill.c/.Q[-51ihl~o.uld /cu!JVi..be f.JlllBrJ&d ll_S_JI C..®rcmn olhlsJii.llA!LBUQ 
Jd!letfLhlU_oa.s~nt'. This conception is in line with what was said in this Board's 
decision in Barton v Armstrong {1 976) AC 104 Bl 121; {1975) 2 All ER 465 at 476; 
{1973] 2 NSWLR 598 at 634; (1973) 3 ALR 355 at 368 BY Lord Wilberforce end Lord 
Simon of Glaisde/e - observations with which the majority judgment appears to be 
in agreement. IIl.sf e.tp_rroiJJf_ng_whJ:lher..Jb.erJUYB=eIJ;ioOJI! wilJ..s®.b. thJi.LthJ/H 
l'il!_S..mL. tt:.UL c.o.a_seJJ.t. it.i1 m.ote.cil!I tsL./nJVJ}re_wfte.thJ:rJlLB AA£S01L. aU~ge.cUo 
1wte.lJ.M,u;gacCi.!!d.RIJ!.!U.lf ldJ)_o.1JJLotJW;.wllettw; allheJLme..JJs.- ajJJ:gOJijy 
c-®LceJllnJR..makLn6.Jhe..J;Q_n~t~ .diILo.LJ/ld..aJ,t b.aYeJID. alarnaliYQJ.Qurui. 
OP.JID tJ2...blra....suim..es...J1.PeRJl_atL1eia1_ ~dy_;_wiJ.MhJJL!1,uy_as...ifldiiJ2_ensmn1.ly 
adJd.seJl.;_a11JLJ11'1flffieL@fteLS11IRiinz.l_ha.&gnt£1!c~ ~ ~ps...t9 aJlD/c/.JkAJJ. 
tMse...mett§Is.Jl.@,-il w.u if1J;9g/li§e.d_jp -1!1.l!_skB.I/_ I/J1.gUlJ1f (11!15LJ KL10~ 
&lll.!lJlnJ..iILd.$_rraimng_whe.tbec.hJJ a1:1JJ.d.Jal1.uOWIIYJ2I n.J2t. 

63. Thus, for there to be economic duress, there needs to be present some factor of coercion 

that impairs the person's consent such as whether the person who was coerced protested, 

whether the person had an alternate course for an adequate legal remedy at the time the 

person was coerced, whether the person was Independently advised and whether the 

person took any steps to avoid the contract after entering i t. 

64. In f3/lm9uc (supra), the Court found that the Defendant's conduct of accepting the money 

paid for their shares, the spending of the monies and the failure to protest after the contract 

was concluded, had in fact and in law, affirmed the contract. 

65. In the case herein, the Defendant merely stated that he had been forced to pay the Plaintiff 

as the Plaintiff had been cutting money from the profit . However, i t was during cross 

examination of the Plaintiff who agreed that the Defendant had refused to pay the costs and 

that he informed the Defendant that he would cancel his contract. 

66. Whilst there was an admission by the Plaintiff that he had informed the Defendant that he 

could cancel his contract, there was no arguable evidence to support the Defendant's claim 

for economic duress. There was no evidence that the Defendant took steps to protect 

himself from this as,eement that he claimed he was forced into and there was no evidence 

that he had taken steps to avoid the contract he had claimed he had been forced into. 

67. Whilst the Court finds that there was no economic duress, the Court needs to ascertain 

whether the Plaintiff is entitled to the remaining amount of $2,726.00. By virtue of the 

Plaintiff's own admission, he did not have any receipts to confirm that he had in actual fact 

paid $4,000.00 to repair the vehicle that he had taken from the Defendant to repair. 

68. In absence of any documentation to prove that the Plaintiff paid the amount of $4,000.00, 

the Court is unable to find that the Defendant ought to pay the remaining amount of 

$2,726.00. It cannot be argued that as the Defendant had been paying the Plaintiff then he 

ought to be liable for this amount. Mere assertions are not enough. A plaintiff in any maner is 

always required to prove his/her claim against a defendant and does so with relevant 
documentation. 

69. The final issue Is whether the Defendant ,s liable to pay $282.07 for the 2 bottles of BOC Gas 

Cylinder that was acquired under tho Plaintiff's account with BOC (Fiji) Limited and 

$1,401.85 for hiring transportation from General Machinery Hire Limited. 



70. The Plaintiff in his Affidavit relies on the Statement of Account from BOC (Fij i) Limited in 

'Annexure BP 12' and Invoices from General Machinery Hire in 'Annexure BP 12' and 

'Annexure BP 13'. 

71. Aside from the Statement of Account tendered by the Plaintiff, there is no other evidence to 

suggest definitively that it was the Defendant who had bought the 2 bottles of BOC Gas 

Cylinder from BOC (Fiji) Limited which came to the total of $282.07. 

72. Further, aside from the invoices tendered, there is no other evidence to suggest that it was 

the Defendant who had hired transportation from General Machinery Hire Limited to the total 

cost of $1,401.85. 

73. In absence of such evidence, the Court is unable to find that the Defendant ought to be l iable 

for the payment of $282.07 for the 2 bottles of BOC Gas Cylinder from BOC (Fiji) Limited and 

$1,401 .85 for the hired transportation from General Machinery Hire Limited. 

Determln.a1il2.n 

74. The Plaintiff's Statement of Claim is struck out and d ismissed. 

75. Parties to bear their own costs. 

76. Any party aggrieved with this decision has a right to appeal to the High Court. 

Resident Magistrate 


