THE MAGISTRATES COURT OF FIJI AT LABASA
| \ CRIMINAL JURISDICTION

;

Criminal Miscellaneous Application No. 14 of 2018

L

LAND TRANSPORT AUTHORITY

RULING

01_1?{‘25 Mdy 2018, Local Timber Distributors Limited was issued Land Transport
Authority Traffic Infringement Notice 3385552.

!é_ Statement of Offence read: Permitting Another Person to Drive Motor Vehicle with
A on,—ConfofMing Maximum Plus Load contrary to Regulation 80 (@)d), 87 ()(a) and
22 of the Land T ransport (Vehicle Registration and Construction) Regulation 2000,

Thjel:Particulars. of Offence read: Local Timber Distributors Ltd on the 25" day of May
01i8 at Labasa in the Northern Division being the owner of motor vehicle Registration

Ni(mber LTD 2 at Ritova Street permitted Surend Prasad to carry Gravel with a weight of




‘§60 kg (26.86 tonnes) when the vehicle permissible gross-weight is 19990 kg (19.99
es). The excess weight of the vehicle is (6870kg) 6.87 tonnes.

body of Traffic Infringement Notice 3385552 clearly set out the following:

“This offence carries a maximum penalty of 86000 and — demerit points. If you do
not wish to contest this Notice, you are required to pay a Fixed Penalty of $6000
to the Land Transport Authority.

The payment of the Fixed Penalty is due within 90 days from the date of issue of
this Notice and is payable at any Land Transport Authority Office nearest to you.
All liability in respect of the offence will be discharged and no further action will

be taken against you with respect to this particular offence.

If you were not the driver of the motor vehicle at the time of the offence and wish

fo contest this Notice, you must fill in a Statutory Declaration Form and disclose
to the Land Transport Authority the name and address of the driver of the motor
vehicle at the time of the offence (including other relevant information and
necessary documentation) within 90 days from the date of issue of this Notice.
If you wish to contest this Notice for another reason, you may elect to dispute this
Notice in court.
If you fail to pay the Fixed Penalty, provide a Statutory Declaration or dispute
this Notice within 90 days from the date of this Notice, you —
(a) will be liable to a late payment fee equivalent to 50 % of the fixed
penalty, in addition to the Fixed Penalty,
(b) will be issued a departure prohibition order preventing you from
leaving Fiji;
(c) will not be able to renew your licence or vehicle registration.
You may pay your Fixed Penalty and late payment fee in a single payment or in
instalments.
The departure prohibition order and your ineligibility for licence or vehicle
registration renewal will continue until you pay your Fixed Penalty and late
payment fee in full or provide a Statutory Declaration or elect to dispute this

Notice in court.



If you do not pay your Fixed Penalty and late payment Jee in full or provide a
Statutory Declaration or elect to dispute this Notice in court within 12 months

Jrom the date this Notice is issued to you, this Notice will take effect as a

conviction and the Land Transport Authority may suspend your licence and seek

the maximum penalty and demerit points applicable from the court.

‘5 July 2018 at 12.36pm, Local Timber Distributors Limited paid the Land Transport
hority $6, 000.00 via Cheque Number 016189. The Land Transport Authority issued

eipt Number 7889383 to Local Timber Distributors Limited in respect of that
ment. The narration in the Receipt reads: TIN No. 3385552 — LTD.

h respect to counsel, I have no evidence before me to show that a conviction has been

k.

‘ééred against Local Timber Distributors Limited. In addition, section 172 of the

iminal Procedure Act 2009 does not apply. That provision relates to convictions

ered in absentia by a court following a determination of guilt.

é Motion and Affidavit was first called on 2 October 2018. The Motion was struck out

sause parties did not appear.

§O 9 October 2018, the Court albeir differently constituted heard and granted the

A_pplicant’s Motion for reinstatement of the matter.

¢ matter was subsequently called over 9 October, 2018, 20 November 2018, and 22
ary 2019.



122 January 2019, plea was taken on the Traffic Infringement Notice and a trial date

s fixed to 9 April 2019.

tnsel for Local Timber Distributors Limited immediately sought a dismissal of the

rge pursuant to section 166 of the Criminal Procedure Act 2009.

journed to consider the application and to rule on it.

e Land Transport (Traffic Infringement Notice) Regulations of 2017 applies.

he Land Transport (Traffic Infringement Notice) Regulations is enacted by way of
egated authority given to the Minister responsible for Land Transport. Section 92 of

' Land Transport Act of 1998 provides:

“92. The Minister may make regulations setting out all proceedings for Traffic

Infringement Notices, including —

(a) the manner, form and time frames for which T raffic Infringement
Notices must be issued;

(b) the actions a person may undertake upon receipt of a Traffic

Infringement Notice; and
(¢) the penalties that a person to whom a Traffic Infringement Notice has

been issued may be liable to.”

ause here to note that the body of Traffic Infringement Notice 3385552 accurately

flects the Regulations.




ever, as will often be the case, the Notice does not reflect the entirety of the

gulation 5 of the Land Transport (Traffic Infringement Notice) Regulations makes

vision for the service of Traffic Infringement Notices.

suant to Regulation 6:

“6 A person to whom a Traffic Infringement Notice is issued, is liable to a fixed
penalty and must, within 90 days from the date the Traffic Infringement Notice is

issued, undertake one of the following actions —

(a) pay the fixed penalty in a single payment or by instalments;

(b) make a Statutory Declaration to the Authority in accordance with section
~ 85(3) or 854 (2) of the Act, or

(c) elect to dispute the fixed penalty in court.”

gulation 7 (1A) and (1B) of the Land Transport (Traffic Infringement Notice)

égulations applies. That Regulations provide:

“(1A) If a person to whom a Traffic Infringement Notice is issued does not
undertake any of the actions in regulation 6 within the prescribed period, the

person is —

(a) liable to pay a late payment fee in addition to the fixed penalty,

(b) issued a departure prohibition order preventing the person from

leaving Fiji; and

(c) ineligible for the renewal of the person’s licence or vehicle

registration,

until the person undertakes one of the following actions —




(i) pays the fixed penalty and late payment fee in a single
payment or by instalments,

(ii)  makes a Statutory Declaration to the Authority in
accordance with section 85 (3) or 854 (2) of the Act; or

(iti)  elects to dispute the fixed penalty in court.

(lBj If the person to whom a Traffic Infringement Notice has been issued pays the
ﬁxeé’ penalty and late penalty fee, if applicable, and also elects to dispute or
chajlenge the fixed penalty notice in any court, the person must notify the
Authority on or before the point of payment of the fixed penalty and late payment
fee, if applicable of the person’s intention to dispute or challenge the Traffic

Infringement Notice.”

gulation 7 (1C) and (ID) of the Land Transport (Traffic Infringement Notice)

jgulationﬁ are particularly relevant:

“(IC) If a person to whom a Traffic Infringement Notice has been issued pays the
fixed penalty and late payment fee, if applicable, and also elects to dispute or
challenge the Traffic Infringement Notice and the court subsequently makes a
ﬁnaZ determination in the person’s favour (including the determination of any
appeal in any appellate court), the Authority must refund the fixed penalty and
late 'payment Jee, if applicable, to that person.”

(1D) Notwithstanding anything contained in these Regulations, where Traffic
Infringement Notice has been issued for an offence relating to the carrying of
excess load, the person to whom the Traffic Infringement Notice has been issued
or in the case of an agent, the principal, must pay the fixed penalty for the offence
withhin 90 days from the date the Traffic Infringement Notice i;v issued.”

suant to Regulation 7 (1E):

¥
H

“(1E) If the person or the principal, if applicable, does not pay the fixed penalty

in accordance with sub regulation (1D), the Authority must suspend the



regi$trati0n of the person’s or principal’s vehicle and any other vehicle the

persfon or principal utilises for the purpose of carrying loads.”

¢

his instant case, Local Timber Distributors Limited were charged with an offence

ting to ‘éhe carrying of excess load, specifically Permitting Another Person to Drive

Motor Vehifcle with Non-Conforming Maximum Plus Load. As such, they were mandated
aw to pfay the fixed penalty within 90 days from the date the Traffic Infringement

tice was issued. They did so.

question I adjourned to consider was whether they were thereafter barred from

puting or challenging the fixed penalty notice in court. On a plain reading of the

'y did nofé, the Authority had the power to suspend the registration of LTD 2 and every

‘%er vehicle Local Timber Distributors Limited used for the purpose of carrying loads.

XCess lqad would never be able to challenge that charge and such a holding would be
direct contravention of Local Timber Distributor Limited’s constitutional rights as an

used person: see Atrticle 14 (2)(a), (d), (e), (f), (k) and (1) of the Constitution.

cording ;to Regulation 9 of the Land Transport (Traffic Infringement Notice)
éulations 0f2017:

“9 If a person to whom a Traffic Infringement Notice is issued does not undertake

any .of the actions provided in regulation 7 within 12 months from the date the




Traffic Infringement Notice is issued, the Traffic Infringement Notice takes effect
as a?conviction and the Authority may —
(a) suspend the person’s licence; and

(b) seek from the court a sentence providing for the issuance of demerit

points and maximum penalties for the offence.”

e, Locagl Timber Distributors Limited filed their Notice to challenge the Traffic

firingemeﬁt Notice within 30 days of the mandatory payment of the $6, 000.00 fine;
within the 90 day and 12 month time-frames provided for by law.

e overeill context of Regulation 7, I have jurisdiction over the matter.

is was to be the first hearing in respect of the alleged Infringement. As such, once the
affic Infringement Notice was challenged, a court of law being seized of the matter had
put the issuing authority to proof. This process was to have taken place on 9 April

19 by wfay of trial. The presumption of innocence was to apply. The burden and

tandard of ;proof would thereafter, have been governed by section 58 and section 59 of
': Crimi@al Procedure Act 2009. In short, the burden of proving the Infringement
Id lie with the issuing authority and would not shift; and the standard of proof

mained that of beyond reasonable doubt.

It fs’clear from the Record that the parties implicitly recognised this. On 22 January 2019,
ér the chzallenge was re-instituted, a representative for the Land Transport Authority

ved full disclosures upon counsel for Local Timber Distributors Limited. Local

‘Timber Dis;[ributors Limited formally entered a ‘not guilty’ plea to the Infringement and




_umstanc;es, counsel for Local Timber Distributors Limited applied for a dismissal of
l nfringéhqent Notice pursuant to section 166 of the Criminal Procedure Act 2009.

)

tion 166 of the Criminal Procedure Act 2009 is titled Non-appearance of

;n?plainanft at hearing. The provision reads:

“166. (1) This section applies to any case in a Magistrates’ Court, where —

(a) the accused person —

(i) appears in obedience to the summons at the time and place
appointed in the summons for the hearing of the case; or

(ii) is brought before the Magistrates Court under arrest; and

(b) the complainant, having had notice of the time and place appointed for

the hearing of the charge, does not appear —

(i) in person; or

(ii) by his or her lawyer.

(2) In the circumstances stated in subsection (1), the Magistrates’ Court shall —

i

3

(a) dismiss the charge, or
(b) adjourn the hearing of the case until some other date upon such terms
as it determines if there are reasons for not dismissing the case; and

(c) upon any adjournment the Magistrates’ Court shall —

(i) admit the accused to bail; or

(ii) remand the accused to prison; or

(iii)  take such security for his or her appearance as the

Magistrates Court determines.




3) T he expression “lawyer” in this section and in this Part shall in relation to a

complaint include a prosecutor.”

respect to counsel, this is not the appropriate section. Section 166 of the Criminal

' edure;Act 2009 applies to first call. The proceedings here have progressed well
ond that{fstage.
section‘%"171 (1) (b) of the Criminal Procedure Act 2009 that applies:

E
“171 (1) If at the time or place to which the hearing or further hearing is

acﬁéurned -
(a) tfhe accused person does not appear before the court which has made the

érder of adjournment the court may (unless the accused person is charged

fw’th an indictable offence) proceed with the hearing or further hearing as if
tihe accused were present; and
(b) if the complainant does not appear the court may dismiss the charge with or

without costs.

(2) If the accused person who has not appeared is charged with an indictable
;oﬁ‘ence, or if the court refrains from convicting the accused person in his or
her absence, the court shall issue a warrant for the apprehension of the

i
accused person and cause him or her to be brought before the court.”

n the circuﬁqstances, the complainant in the matter not appearing, that complainant being
Land Tfansport Authority as the issuing authority, I have no recourse but to exercise
ion 171 (1) (b) of the Criminal Procedure Act 2009 and dismiss Traffic
ingement Notice 3385552.

Iéave the matter at that would result in an impermissible violation of the Defendant’s
ights. The}‘él have a statutory right to challenge the charge against them i.e. the Traffic
nﬁingemeﬁt and to put the Land Transport Authority to proof.




-,

y have exercised that right and they seek a determination of innocence or guilt. If they
deemed innocent, that is, if the Court finds that there was no infringement then

ulation 7 (1C) of the Land Transport (Traffic Infringement Notice) Regulations

017 operates in their favour. If they are found guilty, then the matter ends there,

ect to tlzleir right of appeal to the High Court.

his inst;fance their right to have the matter determined has been frustrated by the
‘secutor s n&n appearance. The law, very rightly, does not permit me to make a

v W& 1ArOCea

rrn1nat1on of gu11t Without relevant and admissible evidence to ground that finding.

wever, the law does permit me to dismiss the Traffic Infringement Notice with or

out cosj[svand I do so here.

Mhat happens then to the mandatory fine paid by Local Timber Distributors Limited

yursuant to iRegulation 7 (1D)?

_answer is that it reverts back to Local Timber Distributors Limited. A dismissal of
‘Infringement Notice in effect quashes it. The end result is that there is nothing in

tence to ground and justify the fine paid into the Land Transport Authority.

rdinary;‘circumstances, provided they are not time-barred from doing so, the Land

ansport Aiuthority might issue a fresh Traffic Infringement Notice. If that happens, then

‘EOCeeding§ commence afresh and Local Timber Distributors Limited will need to pay

fine arid then make a determination as to whether they wish to dispute the
ingemerit or not. These are matters to be considered by the Land Transport Authority,
cal Tlmber Distributors Limited and this or another court affer the ruling. I leave it to
barties to decide their own course of action hereinafter. Fortunately, it is not a matter

i

me to mf@ke a determination on here and now.

wever, I am asked to make a determination in respect of a conviction that Local

[imber Distributors Limited through counsel says was issued against it. I am not certain

a conviction had, in fact, been entered.



icate tﬂat it is unlikely that one was entered. Pursuant to Regulation 9 of the Land

ansport {(Traffic Infringement Notice) Regulations of 2017, a conviction would

ly be entered after a period of 12 months in circumstances where the infringement is

isputed. Where it is disputed, a conviction would only be entered by order of court.

 he twelve month period is not over and guilt or innocence is not, as yet, determined.

he final and for the reasons articulated above, I make the following orders:

(i) © Traffic Infringement Notice 3385552 is dismissed and Local Timber
| Distributors Limited discharged.

(ii)) . The $6000.00 fine paid to the Land Transport Authority on 5 July 2018 at

12.36pm is to be returned to Local Timber Distributors Limited forthwith.

(iii) ‘ If a conviction has been entered against Local Timber Distributors Limited
in respect of Traffic Infringement Notice 3385552, that conviction is

wrongly entered and is hereby quashed.

, days to appeal. Vi

Seini K Puamau

Resident Magistrate

basa this 16" day of April 2019.




