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/ T _ LN THE FIRST CLASS MAGISTRATE’S COURT OF FIJI . o
| (WESTERNDIVISION) ATNADI .. R

Matrimonial Cause No: 57 of 20
BETWEEN :  HUGH NICHOLAS PETRIE RAGG
- of Lot 12 Kartaram Estate Namaka Nad1 P1lot

PETITIONER
"AND ~ :  MOLLY ALICE MURPHY RN
‘ ‘ “of Lot 19, Qanville Estate Nasoso Nadl Safety Educatlon Ofﬁcer .
w1th CAAFI ' | .
| ._BESPONDENT_' :
~  AND  :  DEBORAH WILLIAMS o
. FIRST CO-RESPONDENT .
AND  :  CHRISTINE JULIE JONES 3

of Harnﬂton New Zealand, SaIeslperson.

SECOND CO RESPONDENT

or.t itioner : Nﬂs_. Vasantika Patel - .

'or the Respondent : Mr. Roopesh Singh B
Dat ring ~ : - 10® November,2003 - . °
 Date of Judgment :* 19" February, 2004 SR

In an Ex-parte Notice of Motion dated 26.11.03, the ReSpondént’s counsel is seeking, intet-:"_ :
aha an order that the Respondent be allowed to rent out the dwellmg house on the land' :

compnse;d n Certlﬁcate of Title number 17517

The Respondent has submitted tﬁ_at in the best interest of the parties and the children of the 5
marriage the matrimonial home (CT 17517) be rétained as a capital investment for the future
benefit of the children, Mr. R. Singh on behalf bf""thé*"Respondgm has submitted the

following :



by

: )

b)

d)

,_2

The Respond_erit feels that theré?% is no gudrantee that the Petitioner will continue with

maintenance payment once the matter is concluded;

The Petitioner has liquidéted or is in the process of 'quuidating his assets and sending

money 'ovenseas; .

The_matﬁmonial home is 'theibn'ly; aéset not.yet liquidated. and if the Petitioner

resides overseas the Respoﬂder;t will have difﬁCulties if maintenance is not paid by

the pétitioner;

-

The Petitiorief 1s a\ﬂig:ht ris}c .

It would be fair and just between the parties to rent out the matrimonial home instead

ofselling it. -

o .Thé Pétitionéf’s counsel Ms. Vasariﬁk_a;‘?.Patcl submitted that :

{

_The Respondent’s submi:;s_sién for the matrimonial home not to be sold is tantamount

to depriving the Petitioner of the whole of his interest in the matrimonial home in the

circumstances which are unjust and unreasonable;

The Respondent’s allegatiq‘éls tﬁat the Petitioner is a_'ﬂight risk is totally.without

o 'substance. He had been to éus&ali_a and has cdrrespond_gd with her by e-mail.”

Maintenance pa)}me'nts haVe‘i élia}ay's been paid in advance and consequently any fear

“on her part that he will not pay piainfenanc_e_ once the matter is concluded is without

basis and contrary to court racofﬁs.'
The order for Sale of the matrimonial home granted by this court to the Petitioner is -

a fair and reasonable one a.nd that both the parties could be paid out after going into

~ accounts.



’fhe leamed counsel Ms. Patel referred to Section_ 86 of the Metrinlonial (Eauses A'mct-Cepa
51 }un'd'er which the.Respondent 18 asktng for a stay of the order for sale of the‘probertjt |
_ compnsed in CT 17517 and for an order that she be allowed to rent out the dwellmg house.
She submitted that the Court must cons1der what is “just and equitable in the clrcumstances :
of the case” in Section 86. She also pomted out that the'.eourt has already taken into account

the best interest of the children in making orders for their maintenance .

| Ms Pate] has put forw ard another opt1on mstead of selhno of the rnatnmomal home e the : :

Petttloner is prepared to defer the sale until the youngest chlld tums 18 years of age m S

November 2015. Then it could be so]d wrthm 12 months wtth both of them sharmg 50% of o

the proceed.

Alternattvely, one party buys out the other party 5 half 1nterest at 50% ot' the falr market .
value aﬁer belng valued by three (3) 1ndependent reglstered valuers Orit could be sold in '_ .
the open market and the proceeds could be d1v1ded on a 50/50 ba51s between them after alI

' relevant costs in relation to the sale have been taken mto constderatlon

The learned counsel for the Respondent in his reply in writing dated '02.01.04 stated as

follows:

a) . the Petttloner s FNPF contnbutlons ought to be taken mto con51deratton when': 5 o

) dtstnbutlng the rnatnmomal property between the partles since a Iarge part of it was

" accumulated dunng the period of the mamage :

b) | the Respondent has made greater financial contnbutlon to the matrimonial home
and oonsequently a constructwe trust extsts in fayour of the Respondent over a

greater part of the rnatnmo_mai home.

- ¢) Furthermore, the Petitioner has already taken his fair share of the matrimonial

ﬁroperty

d) - The court should consider the Petitioner’s financial gain from the liquida_t_ion of the .

various matrimonial assets like the boat and cars.
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I accept the subrhission by Ms Patel that for the matnmomal home not to be sold is
tantamount to. depnvmg the petxt1oner of the whole of his mterest in the matnmomal in the

' crrcumstances which are unjust and unreasonable.

I am also of the view that the order for the sale"of the matrimonial home is a fair and |
.reasonable one in. that both’ the partres would be paid out once all accounts have been taken

_rnto consrderatton o

There is no concrete evidence that the petitioner is a flight risk. In the past_. he has been to

Australia on numerous occasions and has kept in touch with the respondent.

There 1s also no evic'len'ce before’ the court that_the petitioner will run away from Fiji without
paying maintenance.” My perusal of the records indicate that maintenance payment have

* always been up to-date and on most occasion in advance.

| Apart from sale of the 'matrimon_ial horr_le, the other option floated is to the effect that the

sale of the house be delayed until 2015 when the youngest child turns 18 years old. This .

| ':_ - would mean that status quo 1s mamtamed Also, in my view, this is a comprtse favouring

_ nelther party H1s 1nterest remams in.the matnmomal property until 2015 when it could be
' ,_sold and proceed shared equally ‘The end result of this option will be that the sale would be

delayed in the 1nterests of the chtldren until the youngest one reaches 18

The motion before the court 's'eeks to stop the sale of the house and that 1t be rented out by
~ the respondent. For the reasons given above, this motion fails. However, if both the parties

3 themselves w1th the assistance of thelr counsel agreed to delay sale of the matrimonial house

.’

{s M. Shah] . /

Resi istr

until 2015 then I see 1o problems w1th that: . ';

19" February, 2004



