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JOHN ALLEN MENDONCA

A
V.
ATTORNEY-GENERAL & ANOTHER
[COuRT OF APPEAL, 1976 (Gould V.P., Marsack JA., O'Regan J.A.), 26th, 30th
Civil Jurisdiction
Tort—false imprisonment and arrest—arrest for behaving in a disorderly manner—
whether conduct sufficient to bring it within meaning of Minor Offences Act 1971 5.4, —
Criminal Procedure Code (Cap. 14) 5. 21(b).
C
Practice and procedure—guilty plea to a criminal offence—effect of plea on ensuing
civil proceedings.
Criminal law—disorderly behaviour—conduct must be disorderly—meaning of dis-
orderly—Minor offences Act 197] s.4.
D

At the hearing before the magistrate within hours of his arrest, the appellant
pleaded guilty on the basis that this would be cheaper and more convenient than
returning at a later stage from Hawaii to defend the case.

The appellant subsequently sued the arresting officer for false imprisonment F
and assault which action was dismissed in the Supreme Court.

Held: 1. (Gould V.P. dissenting) The actions of the appellant did notamount to
disorderly conduct in-that his behaviour did not seriously offend against those
values of orderly conduct which were recognised by right thinking members of
the public. G

2. (Gould V.P. dissenting) Although the appellanthad pleaded guilty before the
Magistrate’s Court, this should not be held conclusive against him as the plea was
entered for understandable and reasonable reasons.

3. The arrest was unlawful followed by a technical assault and; therefore, the

case would be remitted to the Supreme Court for entry of judgmentand assessment H
of damages.
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Appeal against dismissal of the appellant’s action in the Supreme Court for false
imprisonment and assault.

H. M. Patel for the appellant.
C M. J. Scott for the respondent.

The following judgments were read:
O’REGAN J.A.: [30th July 1967]1—

On 28th March 1973, the appellant, a resident of Hawaii temporarily in Suva on
business was arrested by the second respondent, then a detective, and charged with
behaving in a disorderly manner in a public place contrary to s.4 of the Minor
Offences Act 1971. He appeared in the Magistrate’s Court within two hours of his
arrest. He pleaded guilty to the charge and was discharged without conviction. The
offence carries the penalty of imprisonment and had he defended the charge he
would either have to stay in Fiji until his case could be heard or, if the terms of bail so
E allowed and heleft the country, would have had to return, obviously at considerable
expense and personal inconvenience, for the hearing. In the event, after taking legal
advice on the'matter and no doubt weighing up the pros and cons of the situation he
elected to plead guilty. As will shortly emerge it will be necessary for us to consider
the legal effect of such plea in the present proceedings. Before considering this and
theotherissues raised in the appeal we record the findings of the basic facts made by
the learned judge.

1. Thaton 28th March 1972 an unmarked police carin which the second defen-
dant was a passenger crossed from the outer lane beyond the Regal Theatre
in Victoria Parade and stopped by the kerb near the A.N.Z. Bank.

2. That during the manoeuvre the police car cut sharply in front of the plain-
tiff’'s car which was on the inner lane.

G 3. That the plaintiff had to slam hard on his brakes to avoid colliding with the
police car.

4. That the plaintiff was extremely upset by the event.

5. That the plaintiff pulled up alongside the police car and from his own car
made disparaging remarks at the police driver.

6. That the plaintiff got out of his car and went round to the police driver who
was still in the car and spoke to him about the way he was driving,

H 7. That at that point the second defendant joined in the argument which was
now becoming heated.

8. Thatwhen the second defendant joined the argument the plaintitt turned his
attention to him by going round to the footpath to get close to him: by that
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time the second detendant had gotoutofthe carand approached the plamntift
to whom he flashed his identity card after which he arrested the plaintiffand
took him to the police station.

9. That at the police station tne plaintiff was charged with b®having in a disor-

derly manner in a public place contrary to s.4 of the Minor Offences Act
1971.

To such findings it is convenient to add the admission made by the defendant in
evidence at the trial that he used the words “I paid my fucking wheel tax™....during
the passage of words. Whatever the rights and wrongs of the controversy were, [ have
no doubt that in the circumstances those words were used they include obscene
language. :

The appellantclaimed damages for wrongful imprisonment and forassault. The
respondents pleaded that the second respondent lawfully arrested him pursuant to
the power given by s. 21(b) of the Criminal Procedure Code, which insofar as it is
relevant, reads:

“Any police officer may without an order from the Magistrate and without a
warrant, arrest

(A canmngns

(b) any person who commits any offence in his presence.”

The learned judge held, and we think rightly that the subsection empowers a
police officer to arrest a person for any offence committed in his presence. He went
on to say:

“Counsel for the defendants further submitted that the testin deciding whether
or not an offence has been committed is a subjective one for the officer con-
cerned. Undoubtedly this is so. But in applying the subjective test the police
officer must in my opinion have reasonable grounds for concluding that an
offence has been committed in his presence. Whether or not a police officer had
reasonable grounds for effecting an arrest pursuant to section 21(b) of the
Criminal Procedure Code is for the Court to decide upon the whole of the cir-
cumstances of the case.”

We agree with this statement of the law. The learned judge next proceeded to
examine the question whether the second respondent had reasonable grounds for
concluding that an offence had been committed, and in so doing he bore in mind
that the onus of establishing such was on the second respondent. He considered the
question whether or not the appellant’s conduct was disorderly within the meaning
of s.4 and he relied upon dicta of North P. and Turner J. in Melser v. The Police [1967]
N.Z.L.R.(C.A.) 437. As it is on this aspect of the case that I part company with the
learned judge, I set forth in full the passages upon which he placed reliance. First,
North P. said:

“I agree that a person may be said to be guilty of disorderly conduct which does
not reach the stage thatis calculated to provoke a breach of the peace, butl am of
opinion that not only must the behaviour seriously offend against those values
of orderly conduct which are recognised by right thinking members of the
public but it must at least be of character which is likely to cause annoyance to
others who are present.”
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Turner J. (P. 144) said:

“Disorderly conduct is conduct which is disorderly; it is conduct which, while
sufficiently ill-mannered or in bad taste, to meet the disapproval of well-
conducted and reasonable men and women, is also something more—it must,
in my opinion, tend to annoy and insult such persons as are faced with it—and
sufficiently deeply or seriously to warrant the interference of the criminal law.
Just as, for obvious reasons, based upon the inherent right of all subjects of the
B Crown to make legitimate public protests against courses taken by authority, it
is not enough that the conduct charged should be disapproved by the majority
as merely ill-mannered or in bad taste, it is alse apparent, in any deliberate con-
sideration of the matter, that it cannot on the other hand be necessary to g0 so
far as to prove a likely or imminent breach of the peace. Conduct likely to pro-
voke a breach of the peace may be the subject of another, and more serious
charge, and something short of this will, in my opinion, sufficiently support a
C charge under the Section now invoked. The position is, I think, that conduct at
least causing annoyance to well conducted citizens, but yet short of any likely or
imminent breach of the peace, may according to time place and circumstances
supporta charge under Section 3 D; and whetherit does so will in every case be a
matter of degree.”

A

I accept these statements of the law without a hint of reservation, I think,
D however, that they must be read and considered in the light of the facts that gave rise
to them.

The facts recorded in the judgment of Tompkins J. at first instance—[1967]
N.ZL.R. 437—were:

“the four appellants were found by the Police chained to the pillars at the
entrance to Parliament House immediately overlooking the main steps leading
to the main entrance to the building. The chains were not only round the pillars
but were round the bodies and padlocked in such a way that it was impossible
for them to be released without the padlocks being cut or the chains cut. They
stated the were demonstrating against the visit of the Vice-President of the
United States who was due to arrive at4 p.m. that day to visit the Prime Minister.
When requested to move they not only said that they could not do so but that
F - theydid notintend to do so until after the Vice-President’s arrival. They further
stated that they were an independent group making a passive demonstration on
their own account. They were not demonstrating vocally or acting in an offen-
sive way but standing there quietly, chained to the pillars.” '

I set out the facts to show the background against which the observations of the

North P. and Turner J. were made as to disorderly conduct. In the instant case, the

G appellanthad whatIconsiderto be an understandable and a not abnormal reaction

to the situation of danger to limb and property to which the police driver had sud-

denly subjected him and were it not for the injection of the obscene word into the

homily he delivered I would not, for my part, regard his conduct as other than what

one would expect from the generality of mankind in such a situation. Even the

obscenity must be judged in perspective. In the sentence preceding the passage
quoted above from his judgment Turner J. observed.

“Whether language is indecent affords another illustration of the same kind of
question—it is impossible exactly to define the word “indecent” and whether
languagewill be indecent or not has always been recognised as suitably a matter
of degree....So it is with disorderly conduct.”
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In citing this passage, I am not to be taken as passing a juagment in the degree of
obscenity orindecency of the language used by the appellant. I do so merelytoillus- A
trate first thatin a consideration whether conduct is or is not disorderly is a question
of degree and to demonstrate the contrast between obscenity on the one hand and
disorderly conduct on the other. :

Neither the facts as found by the learned judge nor the evidence of the second
defendant and his driver establish that the appellant’s conduct “seriously offended
against those values of orderly conduct which are recognised by right thinking B
members of the public (the first of the requisites laid down by North J. supra) nor in
my opinion was it such to annoy and insult the persons faced with it “sufficiently
deeply and seriously to warrant the interference of the criminal law.” (Turner J.
supra). His language was in bad taste and his behaviour ill-mannered but such is
not enough to establish disorderly behaviour. (Turner J. supra).

In my view, the second respondent abused his position of authority. I think it C
clear that he knew his driver had committed a flagrant breach, if not of the law, then
ofroad courtesy. The first three findings of the learned judge leave no room forcon-
troversy as to that. He remonstrated with the appellant as to his language not as to
his conduct and with unseemly haste arrested him. There is a conflict as to whether
the appellant was informed of the reasons for his arrestand the learned judge found
himself unable to resolve it. He considered that he might well have been so D
informed, butin the turmoil of the events eitherdid not hearor did not comprehend.
That, however, is of no moment in the resolution of the case. I think the arrest was
notmade on reasonable grounds orbona fide butin retaliation or defence to the oral
attack that was being made on his fellow. To the contrary, I think the making of it
was notin the pursuit of lawenforcement butin an irregularuse of powerinan argu-
ment in which, when the arrest was made, the second respondent had become
personally involved. E

Every restraint of the liberty of one person by anotheris in lawan imprisonment
! and, if imposed without lawful cause. a false imprisonment which is an actionable
tort—37 Halsbury 3 Ed. 205, or as McCarthy J. put it in Blundell v. Attorney-General

[1968] N.Z.L.R. (C.A.) 341. 357.

“One fundamental rule of the common law we have inherited as part of our F
British system of justice is that any restraint upon the liberty of a subject against
his will not warranted by law is a false imprisonment.” '

Mr Scott, however, argued that the act of the appellant in pleading guilty to the
charge of disorderly conduct was decisive against him. He expressly disavowed sub-
mitting that appellant was thereby estopped from maintaining his present action.
He contended rather that the fact that the plea was entered was admissible in
evidence as a formal and irrevocable confession tothe charge. He discussed the dif- G
ficulties in this area which he considered have arisen from the decision in Hollington
v. Hewthorn [19431 1 K.B. 587 and the line of cases in which it has been followed. In
that case, the Court of Appeal held that a finding of guilty against a motorist was
irrelevant to the questions before the court in a action for damages arising out of the
same set Qf facts. Mr Scott invited us to follow Jorgensen v. New Media Limited [1969]
N.Z.L.R. 961 —in which the Court of Appeal of New Zealand declined to follow the H
Hollington case. Both the cases, however, in contract to the present, involved a find-
ing of guilty by a criminal court aftera plea of not guilty as opposed to 4 plea of guilty
by the accused. Were Jorgensen s case in point, I would have followed it apd declined
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to follow Hollington v. Hewthorn for the reason thatin the former. the Court of Appeal
A of New Zealand followed (inter alia) Harveyv. The King [19011 A.C. 601 a decision of
the Privy Council, the decisions of which, of course, are binding on this court.

Asto thelegal effect of a guilty plea in circumstances such as here obtain, Phipson
11 Ed. para. 1404 has this to say:

B “A pleads guilty to a crime and is convicted. The record of the judgment upon
this plea is admissible against him in a civil action as a solemn judicial confes-
sion of the fact.”

Hardingv. Harding 341..J. Mat. 129 and Gladstonev. Gladstone L R.3 P &M260are
cited as authority for this proposition.

Cross on Evidence 3 Ed. 378 is to like effect. He puts it: .

“In cases where there was a plea of guilty, the plea may by the existing law be
received as an admission under an exception to the rule against hearsay.”

Taccept then thatevidence of the appellant’s plea is thus receivable in evidence. I

am reinforced in that view by an observation to like effect, albeit obiter, by Turner J.

D onp.994inJorgensen’s case (supra). What then the effect of so receiving it? It is not, I

remind myself, an estoppel. The situation as to such evidence is akin to that of the

reception in evidence of the finding of guilt as permitted by the Court of Appeal of

New Zealand inJorgensen’s cdse (supra) and I think it appropriate to apply the same
basis in the present case. At p. 980 North P. said:

“In my opinion then the question submitted to this Court should be answered

E thus: in the present case proof of the conviction of the plaintiff ....while not con-
clusive of this guilt, is evidence admissible in proof of the fact of guilty. Whether
such evidence discharges the evidentiary burden at any stage of the trial will be
for the Court to decide on the evidence tendered.”

Applying these consideration, I think that on the evidence tendered at the trial

F by the appellant as to the reasons which moved him to plead guilty to the charge

(which I think were understandable and reasonable in the circumstances), such
plea should not be held:conclusive against him, and I hold accordingly.

Intheresultthen I think that the appellant must succeed in the cause of action as
to false imprisonment.

G The plaintiff also sought damages for assault. Having found that the arrest was
unlawful, it follows that the trespass to the person involved in it, and subsequent to
it, constitutes assault.

There was, however, a debate before us whether the learned judge was right in
holding that subsequent to the arrest no more than reasonable force was used, and
as this question could well have a bearing on the issue of damages, we must deal with
it. In my view had the arrest been lawful and regualr, the amount of force used bythe
second respondent was not excessive in the circumstances. The argument on this
topic proceeded solely on the finding of the learned judge that in this respect “there




JOHN ALLEN MENDONCA v. ATTORNEY-GEBERAL & ANOTHER

was a technical assault.” These words however, are immediately followed by the
words “necessitated by the act of arrest of the plaintiff” and a finding that it was “not
of sufficient gravity orunduly violent as to enable to plaintiff to succeed in an action
in tort for assault.”

I think itis manifest from the language thus employed by the learned judge and
the textof the preceding partof the same paragraph of his judgment that he held that
the act of arrest was, as it must needs always be, a trespass on the person, but that the
force used was not excessive in the circumstances. I would therefore rejectthe sub-
missions advanced on this topic by Mr Patel.

Forthe foregoing reasons, I would allow the appeal and remit the case to the Sup-
reme Court for the assessment of damages and entry of judgment for the appellant
and I would order the respondents to pay appellant’s costs in this court and the court
below.

MARSACK J.A.

The judgment of Mr Justice O'Regan which I have had the advantage of reading
sets out the facts fully and I do not find it necessary to repeat them. Itis clear from the
learned trial judge’s findings that the originating cause of the trouble which ensued
on the day in questi®én was the action of the driver of the unmarked police car in
swerving across in front of the appellant’s car and putting thatin imminent danger
of a collision. The appellant’s action in leaving his car, going across to the other
vehicle and upbraidirfg the other driver, was understandable; even though his use of
the obscene word employed cannot be condoned. The action of the second defen-
dant in leaving the police vehicle and speaking sharply to the appellant seemed an
aggravation rather than an attempt to restore peace. His immediate arrest of the
appellant and the manner of that arrest—twisting the appellant’s arm painfully
behind his back—would appear to have been actuated more by personal
annoyance than by any desire to serve the interests of the general public.

Even so, such action would not give rise to a claim for damages for wrongful
arrestifin fact the police officer was able to say that the appellant had committed an
offence in his presence. The offence alleged, as the appellant was informed at the
police station, was behaving in a disorderly manner in a public place.

Mr Justice O'Regan has concluded, for reasons set out in his judgment, that the
actions of the appellant did not amount to disorderly conduct. In this respect I
should like to refer to the judgment of Henry J. in Police v. Christie [19621 N.Z.L.R.
1109. In the course of that judgment he said:

“There are certain manifestations of conduct in a public place which are an -

affront to and an attack upon recognised public standards of orderly behaviour
which well-disposed persons would stigmatise and condemn as’ deserving of
punishment. The standard fixed ought to be reasonable and such as not unduly
to limit freedom of movement or speech or to impose conditions or restrictions
that are too narrow. The conduct must be serious enough to incur the sanction
of a criminal statute. A conviction ought not to be entered unless the conduct or
behaviour is such that it constitutes an attack upon public values that ought to
be preserved.”

111
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I'would respectfully adopt that passage as correctly setting out the attitude the
court should take. Applying that to the facts of the present case I am of the opinion
that my brother O'Regan is right in holding that the offence charged had not been
committed, and therefore the action of the police officer in arresting the appellant
was not justified.

With regard to the question whether the plea of guilty entered by the appellant

that same day'was a definite acknowledgement by the appellant that he had com-

B mitted the offeice of which he was charged, itisin my view necessary to consider the

whole of the circumstances. In the course of his evidence the appellant explained

thathe had received a call from the president of his company asking him to come as

soon as possible; that his Solicitor thereupon advised him to plead guilty as any

penalty he had fo pay would be substantially less than the cost of waiting or return-

ing for a defended hearing, particularly if a lengthy journey might have been

involved. In my view therefore the appellant in pleading guilty had taken what

C seemedthe most convenient way out, and should not from that plea be held in these
proceedings to have acknowledged that he had committed the offence cha rged.

For these reasons I am in agreement with the judgment of O'Regan J. and with
the order which he considers should be made.

GouLp V.P.

I'have had the advantage of reading the judgment of O’Regan J.A. in which the
facts are related, and I am conscious of the strength of the reasoning which has
brought him to the view that the appeal should be allowed. It is therefore with some
diffidepce thatIsay I am not sufficiently persuaded to the same effect. The issue is a
very narrow one. It is whether the second respondent believed that an offence had
been committed in his presence and if so, whether his belief was based on reason-

E able grounds. There is no doubt about the second respondent’s own belief and 1
would think that to provide reasonable grounds for it, it is not necessary to show that
an offence actually had been committed. The extracts from the judgments in Melser
v. The Police [19671N.Z.L.R. 437 quoted by O'Regan J.A. and by the learned judgein
the Supreme Court show the delicate distinctions that are necessary to decide
whether a case is one of disorderly conduct or not. I doubt whether the second res-

§ Ppondent, as a detective, would be expected, or have the knowledge, to concern him-
self with theoretical questions such as whether the conduct taking place was so
annoying and insulting as to “warrant the interference of the criminal law.” If the
second respondent saw the appellant acting threateningly and heard him using
offensive language, €ven if his assessment of that conduct as amounting to “disor-
derly” conduct was thought to be faulty, that would not, in my view, necessarily
mean that he had formed an unreasonable opinion. '

" In addition to the fact that the learned judge in the Supreme Court saw and
heard the participants in this episode and could form a better view of their per-
sonalities than we can, there are two matters of evidence which impress me. The first
is that on the findings of fact it was the appellant who was eager to confront the
others.It was he who got out of his car and approached the other driver, and when
the second respondent said something it was the appellant who went around to get
H close to him. In examination in chief the appellant said he “feared fisticuffs might
ensue,” yet heid not return to his own vehicle. If there was such a danger the res-

pongibility for it appeared to be his, even though, as a driver, it is clear that he had
been provaked.
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The second matter is that of the plea of guilty to a disorderly conduct charge by
the appellant. This is an admission by him of such conduct and its weight mustbe a
matter of opinion. His explanation is that it would have been highlyinconvenientto
have fought the case. There may be something in that explanation in the cir-
cumstances but it is hard to accept that he would have chosen such a course if he
considered his conduct had been free from blame. In my opinion this matter weighs
against him at least to a degree sufficient in my mind to turn the scales in favour of
the constable who arrested him. The latter is entitled to ask with some force whether
it is reasonable to hold that he had no reasonable cause for an arrest which was
followed by such a plea.

For these reasons I would myselfbe in favour of dismissing this appeal but as my
opinion is in the minority the order of the court is that the appeal is allowed with the
consequent orders for the case to be remitted to the Supreme Court and for cosfs,
proposed in the judgment of O’Regan J.A.

Appeal allowed. Case remitted to Supreme Court for entry of judgment and assessment
of damages.

113




