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Appellate Jurisdiction
Criminal Appeal No. 40 of 1961

Between:
SHAYAM BARAN, s/o RAJMAN Appellant
v.
REGINAM Respondent

Traffic Ordinance, Cap. 235—presumption of law regarding compliance
with section 35.

The appellant was convicted of dangerous driving before the Magistrate's
Court, Nadi. The trial magistrate made no specific finding of fact as to
whether s. 85 of the Traffic Ordinance (Cap. 285) had been complied with.
The appellant contended that his conviction could not be sustained since the
trial magistrate had failed to direct his mind to the defence that no warning
was given under s. 35.

Held.—The appellant had failed to call the necessary evidence that none of
the requirements of s. 85 of the Traffic Ordinance had been complied with.
In these circumstances there was a presumption in law that the requirements
of this section had been complied with, and it was not necessary for the trial
court to record any findings of fact on the matter.

Appeal dismissed.

Case referred to:

Sanders v. Scott (1961) 2 All E.R. p. 403.

K. C. Ramrakha for the Appellant.

K. C. Gajadhar for the Respondent.

HammerT, Ag. C.]. (29th September, 1961).

This is an appeal from the decision of the Magistrate’s Court sitting at
Nadi dated 2nd August, 1961, whereby the appellant was convicted of the
offence of dangerous driving contrary to section 32 (1) of the Traffic Ordinance,
Cap. 235, and fined £40 and disqualified from holding a driving licence for
12 months. The facts relied upon by the prosecution and accepted by the
learned trial Senior Magistrate were that on the 14th June at 8 p.m. the
appellant, who was driving a heavy goods vehicle, was signalled to stop by a
policeman who stood in the middle of the road in uniform flashing a torch.
The appellant was driving his truck at about 30 miles per hour at the time
but when a police constable gave the signal, the truck increased speed and
the constable had to jump out of the road to avoid being run over. The
police immediately chased the appellant’s lorry in a landrover. The appellant
drove his vehicle at a speed of 50 to 55 miles per hour on a narrow road taking
corners on the wrongside at a time when the road was more busy than usual due
to the cane cutting season before be stopped and was interviewed by the police.

A number of the grounds of appeal were based on fact and in these there
was no merit. At the hearing of the appeal all the grounds of appeal were
abandoned save ground three which reads as follows:—

“ That the learned Senior Magistrate failed to direct his mind to the
defence that no warning was given under section 35 of the Traffic
Ordinance and made no finding on this aspect of the defence.”
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). 235, reads as

The material part of section 35 of the Traffic Ordinance,
follows:

““ Where a person is prosecuted for an offence under . . . this Ordinance
relating . . . to . . . dangerous driving . . . he shall not be convicted unless
either-

(a) he was warned at the time the offence was committed that the
question of prosecuting him for an offence under some one or
other of the provisions aforesaid would be taken into con-

sideration; o1
(b) within fourteen days of the commission of the offence a summons
for the offence was served on him; or
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[t is clear in this case that the appellant failed to call the necessary evidence
that none of the requirements of section 35 of the Traffic Ordinance had been
complied with. In these circumstances there was a presumption in law th
the requirements of this section had been complied with and it was not
necessary for the learned trial court to record any findings of fact on the
matter. For these reasons the appeal must be dismissed.




