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connection of the plaintiff Cameron with the Kautaha and his conse-
quent inability to maintain his claim, the same inability on the part of
the plaintiffs generally arising out of their alleged status under the
so-called Constitution of the Kautaha, and the illegality of the Kautaha
itself, 1s unnecessary.

I am, it seems to me, concluded by the cases to which I have referred,
and I find :—

That, the seizure of the property of the Kautaha on the 26th
August, 1910, if made by the Government of Tonga, was, as con-
tended by the defendants, an act of state by that Government into
which this Court cannot inquire.

That, if the seizure was made by the defendants, it was made by
them under the authority of the Government of Tonga in the exer-
cise of that act of state into which this Court cannot inquire ;

That, if the seizure was made by the defendants without that
authority, their act was subsequently ratified and adopted by the
Government of Tonga and was thereby converted into an act of
state into which this Court cannot inquire.

In so finding and deciding the. case I adopt in their entirety the
concluding words of Lord Kingsdown, in signifying the opinion of the
Judicial Committee of the Privy Council for the Sovereign’s guidance,
in Secretary of State for India in Council v. Kamachee Boye Sahaba :

““ Of the properiety or justice of that act this Court has not the
““ means of forming, or the right of expressing if it had formed, an
““ opmion. It may have been just or unjust, politic or impolitic,
““ beneficial or injurious, taken as a whole to those whose interests
*“ are affected. These are considerations into which I cannot enter.
** It 1s sufficient to say that, even if a wrong has been done, it is a
““wrong for which no Municipal Court of Justice can afford a
““ remedy.”’

Let judgment be entered for defendants Thomas Victor Roberts and
George Brian Humphreys with costs.

HUNT v. THE AUSTRALASIAN UNITED STEAM
NAVIGATION COMPANY LIMITED.

[Civil Jurisdiction (Davson, C.J.) July 5, 1919.]

Bananas shipped to Australia—damage due to defective refrigeration—
clavm for damages founded on warranly of seaworthiness implied by
Sea Carriage of Goods Ordinance, 1906, s. 7—(1)—clause in bill of
lading requiring notice of claim within 7 days of arrival at port of
discharge—notice of claim not given within 7 days.

Portion of a cargo of bananas shipped per s.s. Levuka to Australia
suffered damage as the result of defective refrigeration. A clause in the
bill of lading required notice of any claim to be given within 7 days of
the ship’s arrival at the port of discharge. No such notice was given.
The claim for damages was based on the warranty of seaworthiness im-
plied by s. 7 (1) of Sea Carriage of Goods Ordinance, 1906 ; there was
no such warranty expressed in the bill of lading.
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HELD.—A provision in a bill of Jading as to giving notice of claim
does not apply to an action founded on a breach of the implied warranty
of seaworthiness.

[EDITORIAL NOTE.—S. 7—(1) of the Sea Carriage of Goods Ordi-
nance, 1906 (Rep.) was as follows :—
““In every bill of lading with respect to goods a warranty shall
‘“ be implied that the ship shall be at the beginning of the voyage
‘“ seaworthy in al] respects and properly examined equipped and
‘“ supplied.””’

As to rules now applicable to bills of lading see Sea Carriage of Goods
Ordinance (Cap. 205) (Revised Edition, Vol. III, p. 2372).

This judgment was affirmed on appeal to the Privy Council [1921]
2. AL 358

Cases referred to :(—

(1) Tattersall v. National Steamship Company [1834] 12 Q.B.D. 297.

(2) Morris & Or. v. Oceanic Steam Navigation Company [1900] 16
T.L.R. 533.

(3) Bank of Australasia v. Clan Line [1916] 1 K.B. 39; 84 L.J.K.B.
1250 ; 113 L.T. 261 ; 41 Dig. 472. :

(4) Kendall v. London and South Western Railway Company [1872]
7 Ex. 373 ; 41 L.J. Ex. 184 ; 26 L.T. 735 ; 2 Dig. 276.

ACTION FOR DAMAGES for negligence. The facts are fully set
out in the judgment.

H. M. Scott, K.C. and R. Crompton for the plaintiff.

A. Bartenay for the defendant.

DAVSON, C.J.—Plaintiff claims damages for negligence and breach
of duty on the part of defendants in and about the carriage and delivery
of bananas by the S.S. Levuka. Some of the fruit was for Sydney and
the rest for Melbourne, and there is a bill of lading relating to each lot.

Some of the fruit was carried on the cattle deck of the ship, but the
larger portion was placed in the insulating chamber, for which a higher
rate of freight was charged. That which was carried on the cattle deck
arrived in good order and condition, but that in the insulating chamber
became so damaged that part of it had to be destroyed and part fetched
very low prices. Plaintiff’s loss on the shipment amounted, as admitted
by defendants, to £547 14s. od. Defendants say they did all that it
was their duty to do in respect of the shipment and that the loss was
due to perils of the sea and, or in the alternative, to inherent vice in the
bananas. Plaintiff joins issue on this, and the substantial question
between the parties is that plaintiff alleges that the insulating machinery
on this voyage was incapable of doing, and did not do, its work effi-
ciently, and that the fruit was, in consequence, damaged ; while de-
fendants say that the machinery was in good order and worked effi-
ciently and that the bananas, when shipped, were not in good carrying.
condition.

By s. 7 (1) of Ordinance No. 14 of 1906 (the Sea Carriage of Goods
Ordinance, 1906)* there is, in every bill of lading, an implied warranty
that the ship shall be, at the beginning of the voyage, seaworthy in all

1 Repealzd. Vide Cab. 205.
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respects ; and it is further enacted, by s. 7 (2), that if the ship is so
seaworthy the owner shall not be liable for damage to the goods result-
ing from, among other things, perils of the sea, and inherent vice.
¢ Seaworthiness ’’ is not, of course, limited to mere fitness to encounter
sea perils, but would include, in the present case, the fitness of the
machinery controlling the insulating chamber.

But in paragraph 10 of their statement of defence defendants raise a
point which must be dealt with before the merits of the case are con-
sidered. They contend that plaintiff cannot bring this action because
he did not give notice of his claim within seven days of the arrival of
the Levuka at the port of discharge, as required by clause 17 of the bill
of lading. If this clause is applicable the contention is good and the
plaintiff is out of Court, for, in view of the existence of the means of
telegraphic communication, I do not think the condition is unfair or
unreasonable, nor am I satisfied that there was any waiver of it : but
plaintiff contends that it is not applicable where the damage is due, as
he alleges is the case here, to the unseaworthiness of the ship. This
leads to the question, ‘‘ what was the contract between the parties 7P
The contract, so far as it is expressed, is contained in the bill of lading
(there are two bills, but they are in the same form and, for convenience,
I speak of them in the singular), but, by virtue of s. 7 (1) of the
Ordinance, there is also, as we have seen, an implied warranty of
seaworthiness. The bill of lading is headed by a provision in heavy
type that the shipping company receives goods subject to the exceptions
to be implied pursuant to s. 8 (2) of the (Commonwealth) Sea Carriage
of Goods Act, 19o4. This form was, presumably, drafted for use in
Australia and would apply to shipments from the Commonwealth, but
the Act, as such, can have no application to shipments from this Colony
(see s. 5 of our Ordinance): this, however, is of no practical import-
ance, because the provisons of our Ordinance governing shipments from
the. Colony are identical with those of the Commonwealth Act.

An examination of the bill of lading shows that it contains no
stipulation as to seaworthiness; such a stipulation might have
been inserted, but, as it was mnot, it must, by s. 7 (I),
be implied. Defendant’s counsel did, indeed, suggest that, by virtue
of the heading, the warranty of seaworthiness was expressed in the bill ;
it seems sufficient to point out that the heading itself expressly speaks of
an implied contract; the heading is, in its nature, declaratory, and
calls attention to an enactment, identical with that in our Ordinance,
which would apply whether the heading were there or not.

The question then, is whether the condition as to the notice applies
where the damage arises through a breach of the implied warranty of
seaworthiness.

This point was dealt with in Tattersall v. National Steamship Company
(12 Q.B.D. 297), and Morris v. Oceanic Steamship Company (16 Times
L.R. 533), and was very fully discussed and decided by the Court of
Appeal in the Bank of Ausiralasia v. Clan Line (1916, 1 K.B. 39).
This last case is, as to the principle to be applied, absolutely in point,
the clause limiting liability being one requiring a claim to be made
within seven days of the arrival of the ship at the port of destination.
There was, however, as is not the case here, a clause in the bill of lading
imposing liability in case of unseaworthiness, and the Court held that
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the clause limiting liability applied to the contract as to seaworthiness
because such contract was expressed in the bill of lading, but that it
would not have applied if such contract had been merely implied. The
principle on which this decision rests is made clear in the judgments
and I cannot do better than quote this passage from that of Bankes,
L.J. i—
‘“ Every contract for the carriage of goods by sea, is, unless it is
““ expressly excluded, subject to the implied condition as to the
‘“ seaworthiness of the vessel *’ (such an exclusion would be illegal
under s. 4 of our Ordinance). ‘‘ The bill of lading may be silent
‘“ as to the implied condition or it may refer to it. In cases where
‘“ it is silent the contract between the shipowners and the holder of
‘“ the bill of lading consists partly of the implied contract and partly
‘“ of the express contract. It is quite true that the implied contract
‘‘ is just as binding as the express contract and the written contract
‘““ must be read as though the implied contract was written in it.
““ The implied contract is, however, free from conditions ; con-
‘“ sequently if it is to be written into the express contract it must be
‘“ written 1in, in such a way as to make it plain that the conditions
‘‘ contained in the express contract do not apply to it. Unless this
‘“ is done, the contract which is written in is not the implied con-
‘“ tract but something different. This is, I think an explanation of
‘“ the decisions which hold that where the bill of lading is silent
‘“ as to conditions of seaworthiness the conditions in the bill of
‘“ lading are not to be applied to the implied contract.”

Nothing could be clearer than this, or more easy to apply to the
present case. I hold, therefore, that the provision in the bill of lading
as to giving notice of claim does not apply to this action, founded on a
breach of the implied warranty of seaworthiness, because that warranty
is not (as Pickford, L.J., puts it, p. 53) ‘‘ an express term of the bill
of lading.”

Apart from the authority of the Clan Line case it was argued for
plaintiff that the clause for requiring 7 days’ notice was void under s. 4
of Ordinance No. 14 of 1906 as weakening, lessening or avoid the obli-
gation on the owners to provide a seaworthy ship. This view was
contested by the other side, and the point is open to argument. I am
inclined to agree with plaintiff’s contention, but, in view of the decision
I have arrived at, as above stated, I do not pause to examine the ques-
tions.

This brings me to the substantial question at issue. Was the Levuka
at the beginning of this trip seaworthy, in the sense that her insulating
chamber and its controlling machinery were fit to receive and carry the
fruit shipped. If she was, then defendants would not be liable for
damage due to any of the causes set forth in s. 7 (2) of the Ordinance,
one of which is inherent vice or defect in the fruit shipped. If the
defendants had been able to satisfy me that the insulating apparatus
was In good order and that they had done all they were bound to do, I
might have been driven to the conclusion that the only possible cause
of the damage was the inherent vice of the fruit (Kendall v. London
and South Western Railway Company,y7 Ex.373). Notonly have defend-
ants not so satisfied me, but the evidence, and particularly the records
of the ship itself, satisfy me that the insulating apparatus was not,
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either at the commencement or during the continuance of the voyage,
able, under the conditions then existing, to do the work required of it.
Further, it has been proved affirmatively to my satisfaction that the
fruit shipped was in good carrying condition, and as regards that in
crates, properly packed. Without going into details, I find the evidence
on this point so strong as to be practically conclusive. If I had had
any doubt it would have been set at rest by the fact that the two lots
of fruit, belonging to the same shipment, which were not carried in the
insulating chamber arrived at their destination in good order. I refer
to (a) the bananas carried on the cattle deck of the Levuka, and (b)
those which were crowded out of the Levuka and taken to New Zealand
by another steamer.

On many previous voyages, under happier climatic conditions, the
insulating machinery had been able to do its work ; on this occasion
the breaking point was reached and the machinery failed.

There must, therefore, be judgment for plaintiff for £547 14s. od.,
with costs.

RECEIVER-GENERAL ais. GRIFFITH.
[Appellate Jurisdiction (Davson, C.J.) September 20, 1920.]

Customs Ordinance 1881, s. 87—'° knowingly >’ delivering for con-
veyance dutiable goods on which duty has not been paid—no intent to
defraud—whether an offence.

Griffiths, who was overseer of the Union Steamship Company’s labour
at the Suva wharf, purchased two cases of butter from the chief steward
of the steamship Afua. He instructed two labourers to carry the butter
to his house. A police constable saw them carrying the butter outside
the wharf area and the butter was seized. Griffiths stated that he in-
tended to have the manifest amended to include the butter.

HELD.—‘ Intent to defraud ’’, is not an essential ingredient of the
offence.

[EDITORIAL NOTE.—S. 87 of the Customs Ordinance 1881 re-
ferred to is s. 87 of the Ordinance as published in the consolidation of
1906 and not s. 87 of the original Ordinance of 1881. The section is
now s. 100 of the Customs Ordinance (Cap. 147) (Revised Edition,
Vol. 11, p. 1524.)]

APPEAL against conviction. The facts and argument appear from
the judgment.

H. M. Scott, K.C., for the appellant.

S. H. Ellis for the respondent.

DAVSON, C.]J.—This is an appeal against a conviction under s. 87
of the Customs Ordinance 1881, the latter part of which makes it an
offence knowingly to deliver to anyone for conveyance dutiable goods
on which duty has not been paid. The grounds of appeal are that the
conviction is contrary to law and against the weight of evidence.



