VOL. L SUPREME COURT CASES.

[CRIMINATL JURISDICTION.!
THE QUEEN ». NAU TATUNEBO.
High Commissioner's Cout Sor the Western Pacific—Forelgn Juris-
diction Act, 1890, s. 6—-TFestern Pacific Order in Council, 1393
Art. 13, 35, 66— Remornl for trial.

A Deputy Commissioner of the Gilbert Group having ordered the
‘removal of a native charged with murder for the purpose of being
. tried in Fiji, through inadvertence directed in the warrant of removal
that such trial should take place * before the Court of the High Com-

missioner.”

Held, that inasmuch as the Supreme Court of Fiji had jurisdiction
under the Foreign Jurisdiction Act. 1890, and the Western Pacific
Ovder in Council, 1893, to try the offence, such ovder of removal was
properly. the subject of amendment under Art. 35 of the Order in
Council, and the trial was ordered to take place before the Supreme
Court of Fiji. '

Ir. Garrick for the prosecution.

. Ircine for the defence.

On the case being called on . Lirvine applied that
the accused might be discharged without trial on the
ground that the Supreme Court had no jurisdiction to
try the caseinasmuch as it had been committed for trial
to the High Commissioner’s Court.

Mr. Garvick, contra, asked that the necessary amend-
ment might now be made.

H. 8. Berxerey, C.J. This is an application to dis-
charge the prisoner on the ground that this Court has
no jurisdiction to try him, inasmuch as he has not been
committed for trial before this Court, but before the
Court of the High Commissioner for the Western Pacific.
To this it is answered on the part of the prosecution that
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in the order sending the prisoner for trial before the
High Commissioner’s Court the magistrate has merely
made a mistake in the name of the Court, and that such
mistake is an informality, which, under Art. 35 of the
Pacific Order in Council, 1893, may be met by amend-
ment. .

The questions now are (1) Is the prisoner within the
jurisdiction of the Court, so as to confer upon me the
power to make any amendment in any proceedings here.
tofore taken against him ¥

(2) TIf he is, should such an amendment as is sﬁg;
gested be made ?

TWith respect to the first point it is said that I can
have no such power, because the prisoner is not before the
Court at all, and never has been so; that he has never
been before any court but the High Commissioner’s
Court, appearing in the first instance before a Deputy
Commissioner for the Western Pacific, and then being
by him removed to Fiji for trial before the High Com-
missioner’s Court, so that the prisoner has not at any
time been within the jurisdiction of the Supreme Court.
If this contention is correct, then I think I would have
no jurisdiction to make an order of amendment, for I
should be ordering an amendment in a proceeding which
has never been before me. . '

Whether this contention on the part of the prisoner
is correct will depend upon the facts, and upon the effect
of the Order in Council and of the Foreign Jurisdietion
Act (1890) upon those facts.

Shortly stated, the facts are that the prisoner was
charged on the 14th January, 1895, before Mr. Swayne,
the Deputy Commissioner, with having murdered one
Paul Kanneugiesser in one of the islands of the Gilbert
Group Protectorate on the 24th August, 1894, and that




VOL. L SUPREME COTURT (CASES.

having heard the charge the Deputy Commissioner or-

dered the prisoner to be removed to Fi 1]i for trial before
- the Higlt Commissioner’s Court. Now the crime of
murder is one nluch is not cognisable by a Deputy
Commissioner hut is cognisable either by the High
Commissioner’ _*.Comt by a Judicial Commissioner with-
in the “-’es.terri Pacific or by the Supreme Court of Fiji
if the person charged with the offence should be- re-
moved there. The jurisdiction of the High Commis-
sioner’s Court is over the offender while he remains in
the Western Pacific; the jurisdiction of the Supreme
Court of Fiji comes into operation when the offender
has Deen removed to Fiji. This jurisdiction of the
Supreme Court is conferred upon it by the Foreign
Jurisdiction -Aet, 1890, and by the Peacific Ordeyr in
Council, 1893. Section 6 of the Foreigin Jurisdiction
<et authorises this Court to inquire into and determine
charges against persons sent here for trial from the
Western Pacific. Article 15 of the Pacific Ovder in
Council confers upon the Court an “original jurisdiction
to hear and determine in Fiji any criminal cause arising
at any place within the limits of this Order”; and em-
powers this Court to proceed as it thinks just, either
according to the procedure for the time being in force
in Fiji, or accordmw to the proccdure under the Order;

and Art. 66 of the Order in Council requires the
High Commissioner’s Court to send for trial before the
Supreme Court of Fiji all capital cases which it cannot
arrange to be heard by a Judicial Commissioner. It is
clear, therefore, that the jurisdiction of the Supreme
Court over the prisoner arises under the Foreign Juris-
diction Act and the Pacific Order in Council, from the
fact that he is in Fiji charged with the crime of murder
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of the Supreme Court over the prisoner is dependent on
that fact, and not on the committal for trial by the
Deputy Commissioner; for under the Act and Order
referred to the Court has power to proceed to inquire
into such a charge, though no committal has been made.
Indeed under Art. 66 of the Order in Council the expres.
sion “ commit for trial” is not used when reference is
made to a trial before the Supreme Court of Fiji. In
such a case the expression used is “ shall cause him to
he rer . »ved for trial before the Supreme Court of Fiji.”

XNow w’ at has the Deputy Commissioner done in this

1"éslge6t: what has he done in obedience to this Article
which requires him to cause the prisoner to be removed
to Fiji for trial before the Supreme Court ® I find that
on the 16th of January, 1893, he passed under his
hand a formal document which he heads  warrant for
removal for trial®’ entitled, as at that stage was proper,
“in Her Majesty’s High Commissioner's Court for the
Western Pacific,” in the matter of a charge against the
prisoner, naming him. '

Then T find that in the warrant, which is so far good
and regular, the prisoner is directed to be *‘removed for
trial to Suva in the Colony of Fiji there to be put on his
trial,” &c. Had the warrant stopped at the word ** trial,”
no question of jurisdiction could have arisen for the only
court that has jurisdiction to try a charge of murder
committed in the Western Pacific and sent to Fiji for
trial is the Supreme Court : but the Deputy Commis-
sioner added the words * hefore the Court of the High
Commissioner.” The addition, Mr. Irvine contends, is
fatal to the trial of the prisoner by this Court inasmuch
as it has the effect of destroying the jurisdiction which
the Court would otherwise have had over the prisoner.
I: scems to me that inasmuch as the Cowrt does not
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derive its jurisdiction from the act of the Deputy Com-
missioner in committing the prisoner for trial but from
the fact that the prisoner is now in Fiji charged with
murder in the Western Pacific, the contention fails: for
it must follow that if the jurisdiction is mnot conferred
by the act of the Deputy Commissioner it cannot be
taken away by any act of his either. The Order in
Council, Art. 66, authorised the Deputy Commissioner
to cause the prisoner to be removed to Fiji for trial.
He has done so. The Article further directs that the
trial of the prisoner shall be before the Supreme Court.
In making out the warrant for the prisoner’s removal
under this Article the Deputy Commissioner orders the
prisoner to be removed to Fiji and tried before the High
Commissioner’s Court. _

The latter portion of this order is so directly opposed

to the provisions of Axrt. 66, that I can only come to one

of two conclusions, viz.: that the Deputy Commissioner
deliberately disobeyed the provisions of the Order in
Council, or (2) that in making out the order he wrote
in the words ““ High Commissioner’s Court” inadver-
tently instead ~f “ Supreme Court.”

It seems to me ~hat I should not be justified in coming
to any other cor:lusion than that the words alluded to
were inserted inadvertently; and coming to that conclu-
sion I come to the further conclusion that if there is any
power in this Court to prevent a miscarriage of justice,
that power ought to be exercised. Now I have no doubt,
for the reasons given, that T have jurisdiction over the
Prisoner and the proceedings on this charge against him,
and it seems to me that this is a proper case for availing
of the powers conferred by the 35th Article of the Order
.In Council, 1893. By that Article no proceedings shall
be invalidated by reason of any informality, mistake or
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omission so long as in the opinion of this Court the
essential requisites of law and justice have been complied
with. Here every essential required by law and justice
has been complied with; every formality has been
observed in the preliminary inquiry before Mr. Swayne:
but that usually careful magistrate has omitted in
making out his warrant to remove the prisoner to
Fiji, to order the trial to be Dbefore the Supreme
Court. He made this omission, and further, he made
the mistake of ordering the trial to be before the High
Commissioner’s Court. It seems to me, that as every
essential of law and justice has in other respects been
complied with, and as the prisoner cannot in any way
be thereby prejudiced in his defence, the order of re-
moval should be amended by striking out the words
“ High Commissioner’s Court” and be treated as if
those words did not appear therein, and I order accord-
ingly.
Order made accordingly.

"The trial then proceeded and the accused was convicted. ]




