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Polynésinn'Immigr‘ation Ordinances 1877, s. 42, and 1888, 5. 188—

Immigranis’ lien for wages and ?‘efm'n-passn.ges—-l’rioritg over
mortgages. ' : :

The effect of & 42-of the Polynesian Tmmigration Ordinance 1877,

is to give the immigrants’ lien for wages and return-passages ‘ereated

by that section priority over all mortgages and encumbrances whenever

jncurred upon the plantation to which such jimmigrants are indentured..

A_r;eni-G’cneml of Immigration V. S:h’arj)e, Fletcher & Co. and the
Union Bank qf Australia® approved. ' '

The facts of the casc were as follows :—

In the years 18581 and 1882 Thomas Robinson Shute -

had indentured certain Polynesian labourers upon his
plantation at Naidi, Savusavuy, in the island of Vanua-
lovu. Shute died in March, 1882, and a morf.gage'for
25601., horrowed by his executors from William Richard
Scott (since deceascd), Was registored in Noventher,

1583, In August, 1885, judgment in the Chief Police
Magistrate’s Court was recovercd against Shute’s execu-

tors by the Agent-General of Immigration for the sum-

of 46l 8s. 2d. due in respect of wages and return-

passages of certain of the Polynesian labourers .inden-
tured on Naidi in 1881 and 1882. At the date of the
present procecdings this judgment was still in force

and unsatisied. Neither the principal nor any interest

on this mortgage was paid; and on 6th April, 1891, an

order of the Supreme Court was obtained at the instance .

of the mortgagee's executors for the sale of Naidi plan-

tation to satisfy the mortgage. On the 1st June fol-

Jowing the land, being put up for sale subject to the
* Anfe p. 115.
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Agent-General's judgment, did not realise the upset-
price. A subsequent attempt was made on the 6th
August, 1892, at the instance of the same parties, to
sell the property at a reduced upset-price, with the
same result. Subsequently in the same month a con-
current order for sale was obtained on the application

of the Agent-General, and notice was given that the -

property would be put-up for sale to satisfy the above -
judgment. In April, 1892, Messrs. Brown & Joske,
of Suva, became the purchisers of the mortgage debt
from Scott’s executors, but no transfer of the transac-
tion was either executed or registered.

Mr. Garrick appeared on behalf of Messrs. Brown
and Joske, having obtained a rule zisi calling upon the
Agent-General to show cause why the order for sale
obtained by him should noi be set aside, or at least
varied by making it subject to the mortgagee’s claim.

The Atlorney-General (Mr. Udal) appeared to show
cause against the rule, and took preliminary objections
to the form of the rule and of the aflidavit filed in the
proceedings, contending they should have been intituled

in the cause already in court, and that the affidavit was -

further technically inadmissible as evidence, and also
that the rule disclosed no sufficient grounds for callitig
upon the Agent-General to show cause against it.

On his Honour intimating that before deciding upon
thesé points he would hear the case on the merits,

The Attorney-General submitted that the present
applicants, Messrs. Brown & Joske, had no locus stand;
whatever, as they were not the registered transferees of
the mortgage which at present stood in the Registry in
the name of Scott’s executors; and under s. 89 of the
Real Property Ordinance 1876 and s. 2 of Ordinance
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No. 1. of 1883 no others had any inter ost in the matter.
The caveat which ]1af1 een put on by the Agent-General

“was not a suflicient reason why the transfer should not

have been executed, or even registered, when notice could
have hecn given to him to remove it,‘ or the transfler
could have been effected under s. 93 of the Real Property
Ordinance subject to the claim of the caveator, as there
‘could be no question but that the mmtcvavees claim
“was subject to that of the Agenf—Geneml. This last
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was the real question in the case, and he submitted that

~under the saving clauge contained in s. 1 of the Immi-
gration Ordinance, No. XXT. of 1888, the law affecting

- the rights and liabilities of the parties was governed by -

the old Tmmigration Ordinance, No. XI. of 1877. By
s. 42 of that Ordinance the Agent-Gencral’s claim was
a “ preferable charge ” on the lands in respect of which
the immigrants’ services were rendered ¢ over and above
all encumbrances charges and mortgages,” and that

whether the mortgage was executed and registered

- before or after the indentures in question. That sec-

-tion intentionally gave the Agent-General's claim pri-.

ority over any such encumbrance. He further argued
“that even under s. 138 of the Immlgmtlon Ordinance,

‘No. XXI. of 1888, whelem the law had boen altered on
this. point,—now giving priority to a legal mortgage

or encumblance if executed and registered before the
] mdentums were entered mto—-—th(, Agent- General’s claim

“would still take precedence.
With regard, however, to procedure, that pomtcd out
by s. 151 of the new Ordinance, No. XXT. of 1888, had

beon '1doptod under which the owner of the plantation

only need be summoned before the Court, and not the -

mortgagees, who could qlwavs mfervene if they con-
sulelod t]1011 cl‘mm had prcccdcnce of that of the
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Agent-General. There was therefore no hardship, as
now asserted, inasmuch as the mortgagees were no
necessary parties to the present proceedings even if
properly before the Court, which he contended the
present applicants were not. . |

Mr. Garrick, in support of the rule, contended that
as the sums representing the Agent-General’s claim
had accrued due since the date of the registered
mortgage obtained from Shute’s executors in Novem-

“ber, 1888, that mortgage had precedence over them,

and cited Bradford Banlmu Co. v. Briggs (1), Hop-
kinson v. Rolt (2) as authorities for his contention that
the Agent-General hud no right to go on practically
advancing money to the owner of a plantation after he
must be taken to have known of the existence of a
mortgage ; or that if he did choose to do so the mort-

~ gage must take precedence of any sums so advanced.

He-submitted that the Agent-General’s duty was, in-
stead of allowing this indebtedness for wages to run on
indefinitely, to have sued for them from time to time as
they became due, or to have cancelled the indentures,

~which he had power to do for such a cause under s. 24
‘of Ordinance No. XI. of 1877, and still more readily

under s. 65 of Ordinance No. XXI. of 1888. Not
having done so, however, the Agent-General could not
now be heard to say that such claims took precedence
of a registered mortgage of which he must be deemed
to have had notice, the transferees of which were the
present applicants, Messrs. Brown & Joske, who were
only prevented from completing and registering their-
transfer by reason of the Agent-General having lodged
a caveat forbidding any dealings with the property the

subject of the transfer. He maintained that for this

(1) L. R. 12 App. Cas. 22. (2) L. R. 9 H. L. C. 534.
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reason they were now as much entitled to be heard on

‘the present application as if the transfer now stood and
was rogistered in their names. '

[His Honour referred to the case of Agent-General
of Immigration v. Sharpe, Flelcher & Co. decided by
his predecessor, Chief Justice Clarke, in 1885.%]

- Mr. Garrick submitted that that case was given be-
fore the decision in Bradford Banking Co. v. Briggs
(supra) and he also cited Union Bank of" Scotland v.
National Bank of Scoé‘ldnd,. (1) |

- H. 8. Bergzney, C.J. The rule -mu'st be discharged
on the merits as well as on the technical objections

taken by the Attorncy-General. Holding the view I’

do as to the merits it is not necessary for me to decide
these latter points, hut enough has been said to indicate
‘what is the proper way of intituling these proceedings

in the cause before the Court. I concur in the view of

Chief Justice Clarke expressed in the case of dgent-
Genreral of Immigration v. Sharpe, Fletcher & (o,
(supra) decided in 1885, as to the coffect of 5. 42 of
Ordinance XI. of 1877, inthat it gave a preferential
"ch‘-a.rge over alllencumbrai.r'ices and mortgages so far as
the particular estate whereon the immigrants were
- indentured was concerned. It was that view which
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led the Legislature to alter the law in the new Poly-

nesian Immigration Ordinance, No. XXI. of 1888, by
giving priority (s. 138) over claims for wages and

return-passages to legal mortgagoes exectted and regis-

tered prior to the date of the signing of the indentures

under which the claims arose, but it did not give pri-

ority to such mortgages subsequent to such date. As
the facts here were shown, the indentures under which

* dnte p. 115. (1) I. R. 12 App. Cas. 58.
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these claims were made were signed in 1881 and 1882,
and the mortgage in question was executed and regis-
tered in 1883. I hold that the claims under these -
indentures must take precedence of the mortgage of
1883, and do so by virtue of s. 42 of Ordinance No. XI.
of 1877. The cases quoted by Mr. Garrick were in
point as between ordinary litigants, e.g. as mortgagor
and mortgagee and persons who may ordinarily be-
advancing money, but I do not think they have any
application to a ¢ase like this where the obligation of
the debtor was incurred at the time of entering into the
indenture. '"The effect of s. 42 is to give an immigrant
indentured there a preferable lien on the land for what-
ever from time to time he might be entitled to sue on
account of wages or any other account mentioned in
the section, and that lien was one which might or might
not have to be enforced according as the employer might

‘or might not carry out his contract. It was a lien

created by statute and enforceable, so far as wages went,

“at the time they became due; and, so far as return-

passages went, was enforceable in case the moaney for
the return-passages was not pald at the proper time

“stated in the Ordinance. It is not’arguable that be-

cause the employer executed a mortgage, that of itself
postponed the lien the immigrants had to that mort-
gage; but if the cases quoted by Mr. Garrick had their
full weight attached to them that would be the effect.
The statute was expressly intended to give priority to
all such claims; and with that policy he had nothing to
do. 'That question had been considered in framing s. 138

" of Ordinance No. XXI. of 1888. 'This was no case of
~hardship, for the facts showed that the mortgage was

executed subsequent to tﬁe liability for these claims
being incuired. The mortgagee had only himself to
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blame if any loss accrued . to him; he should have 1892

inquired at the Immigration Office as to the position’ of | Acrxr.
: : GTLNERAT, OF

. - . . / "
the mortgagor in this respect as he must be deomeod to Iwmiona.

. , . TION
have known the law. 'The rule must therefore be dis- »,
s SHUTE'S
- charged with costs. | . Exxcurors.

Lule discharged with costs.





