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[CIVIL JURISDICTION.}
JOSKE v. HUON.

Crown Grant—Lands Commission—DBreach of Cowtract for Sale of
' Land—Measure of Damages. .

In an action for damages for breach of contract to sell certain land

for which defendant had accepted the price, but which the Lands Com-

mission determined he had mno title or authority to dispose of, no

fraud being suggested, -

o H eld, following the rules of English law upoﬁ the subject, that the’

measure of damages was not thié loss of any benefit the plaintiff might

have obtained on a resale from the enhanced value of the land, but
must be limited to putting him in the same condition in which he was
before the contract was made together with any costs he might have
been put to by the defendant selling him land to which he could give

_mno title.

Quere, whether such rules would appiy—where the title to the land
is under “ The Renl Property Ordinance 1876.” '

* Mr. Garrick for the plaintiff.
Myr. Hobday for the defendant.

-:"Th'e facts of the case are sufficiently stated in the
judgment. m
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Sir Joun Gorrig, C.J. The plaintiff in this adtion -

- sues the defendant for damages on the ground that ¢ the
defendant agreed to sol] to the plaintiff certain iang at
‘Suva, and the defendant failed and refused to complete
his said agreement, whereby the plaintiff lost great gains
and profits which he would have received had the de-
fendant'completed- his agrcement.” The damages are
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laid at 5,000, and are said to be made up of the costs to

which - the plaintiff was put, and by the difference of

price of the land between the purchase by the plaintift

and the breach of contrgict.

The statement of claim sets forth that when the
plaintiff applied for Crown grant of the Jand sold to
‘him by the defendant, the defendant’s father also applied
for a Crown grant for thé same land ; and that bef_orc the
Commission appointed to investigate into such claims
the defendant gave evidence that, in selling the land to
the plaintiff, he had acted without authority and that
‘the land truly belonged to his father. The land was in
consequence not allowed to the plaintiff by the Governop
in Council, and this decision was confirmed by the Board
for rehearing such claims established by Ordinance

. XXYV. of 1879. The defendant :isserts that, both'cluiins L

were disallowed and the land granted to 111'8‘ father, eg
gratid, because of his occupation. It cannot he doubted,
however, that the allowance took this particular shapo,
not from any matter or thing‘ in relation to the question
_between't_h"e contending parties, but hecause of the land
having formed part of a vast claim preferred by a com-
Pany known as the Polynesia, Company, which had been
disallowed, while allowing the claims of those subh-
purchasers who hag oceupied and improved the land.
The particular formsof the grant'may, therefore, be dis-

missed from further consideration. The defendant at,
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1882 the hearing did not dispute the main facts upon which

the plaintiff founds, viz., that he did sell to the plaintiff
80 acres of land for a price received by him, and that his
father has been preferred to the plaintiff as the rightful
claimant. The question at issue, therefore, may be
taken to be one of law as to whether damages are due
on & contract of sale of land first made and then not
carried out by the defendant in the pzculiar circum-
stances about to he set forth. | _ |

In the year 1872 or thereabouts the defendant’s

 {ather, Amy "Augustus Huon, came to IPji from Mel-

bourne, and bought from the Polynesia Company 2

block of'eh() acres of land, with a frontage to Nabukalou

Oreek, which flows into the Larbour of Suva. A Mr.
William Burd Evans, who accompanied him, bought an
adjoining block of 40 acres. Evans, having no money

to cultivate, borrowed 4007, from Amy Augustus Huon,
for which a mortgage was made out in formal manner
by an attorney of the name of Freeman, then residing
in Levuka, but the deed was not signed at the time. Of
even date with the mortgage & formal conveyance of the

~land or the equity of redemption was also made out in
Huon's favour, describing it as an undivided half of a

block of 80 acres ; but that deed also remained unsigned.
Huon then left for San Trancisco, leaving behind him
his son Charles Huon, the defendant. He dealt with
the 40 acres belonging to his father as his own, and let

them to Mr. Joske, tho plaintift, for a small rent.

"Thereafter Evans, in his turn, proposed to quit the Colony;
and, before he went, he wrote out a paper assigning to
Tuon, the son, all his interest in the 40 acres which

~ originally belonged to him, and to which the unsigned

mortgage and conveyance related. uon, the son, there-
apon dealt with this land also as his own, and, having



VOL. ..  SUPREME COURT CASES.

~suffered a loss by a venture in béche- de-mer shipped to
Melbourne, he ultimately sold the whole 80 acres to
Mr. Joske, the plaintiff, or his wife, for an advance to dis-
charge a bill drawn against the béche-de-mer. Charles
Huon, the son, says he thinks he got 154 over and above
481., which was the amount of the dishonoured bill paid
by Mrs J oske

- The sale-note by Huon, the son, is not forthcoming,
but its contents have heen proved by witnesses who saw
it during the proceedings 4hout to be mentioned. It
was made some time in 1875, a letter written hy the
defendant on 24th December, 1875, referring to the sale
as a past transaction. ‘There seems to be no doubt that
the Jand was bought for a fair enough value at
the time, the question of Suva as the site for the
capital not having then been brought into promi-
nence. Mr. Huon, the son, stated in his evidence
that he did not- expect to see his father back, or that
he would interfere with what he had done in regard
to the property. The transaction, therefore, appears
to have been perfectly fau and stlalghtf01wa1d on

- both sides. |
On the organisation of the Commission to inqu‘.ire into

the land titles of the Colony previous to the issue of
- Crown grants to those settlers who had Gond Jide ac-
quired them from the natives, claims were put in both
by Mr. Joske and by Mr. Huor. the father, for the above
80 acres. "The latter had returned from California in
1877, and repudiated what his son had done in regard to

‘the land. Mr. Huon, the son, was annoyed at the

position his father had taken up, and wrote to Mus.
Joske a letter, expressing his regret.

The cla_lm_s were investigated before the Lands
Commission, at Suva, in the beginning of 1878,
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when Mr. Huon, the son, gave evidence that he
Lad sold the land outright to Mr. Joske, that he had

done all his father’s business before he went to San

Trancisco, but that he had got mo written or special
authority in regard to the iand. He stated that he had
sold the land for his own purposes, as he thought his
father would not come back and would have no objection
to his doing so. The Governor in Council, upon the
evidence taken before the Cormmissioner, allowed the
land to Mr. Hupn senior, on the ground of occupation.
From this decision Mr. Joske appealed in regard to the
40 acres originally acquired by Evans, believing, as he
stated in his petition, that the assignment or conveyance
from Evans had been overlooked. This document was
believed also to have heen lost, and evidence was taken
in regard to its contents; but gl the while it was among
the papers, and is 80 DOV, being attached to an affidavit
in which Mr. T. B. Mathews sweaxs to the signature as -

being that of Evans. But the Court for rehearing

cofused the application, no doubt having taken - the
mortgage and conveyance by Evans to Huon, the father,

~which had by that time been duly signed by Evans, as

more correctly representing what had actually been done
and intended by the parties at the date than the paper
by -which Evans assigned to Tluon, the son, whatever
interest he might have had in the land at the period .

of his own departure.

In these circumstances, the plaintiff has brought his

“getion of damages against Iluon, the son, for his breach

of contract in not handing’ over with a good title the

land he had professed to cell. Land in the neighbour-

hood of Suva has enormously increased in value since
the date of the transaction in consequence of the town
Laving been declared the capital of the Colony, and the
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position of the 80 acres in question is exceptionally
favourable in regard to the port. .

We now come to the important question—how stands
the law in regard to sales of real property where the
vendor is unable to give a tifle or carry out his contract ?
The plaintiff relies upon the case of Engel v. Fitch de-
cided in the Exchequer Chamber, on appeal from the
Court of Queen’s Bench (1), and Godwin v. Francis. (2)
But neither of the learned counsel at the hearing referred
to the circumstance that the whole law upon the subject
came under the review of the House of Lords at & later
period, in the case of Bain v. Fothergill (3), when, after

taking the opinion of the judges, their Lordships gave a

decision which must now be regarded as authoritatively
fixing the law of Pngland on the point. The wiole of
the previous decisions, including those upon which the
plaintiff relies, were passed in review and commented on.
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Even late editions of the text-books which we ordinarily -

use have been -published before this decision, and 1t

- requires portions of those text-books to be rewritten.
In Mayne's Treatise on Damages, €.9., the edition of
1872 contains a note softening down somewhat the doc-

trine of the text upon the strength of Bain v. Fothergill.

But that was simply upon the decision in thé Court of

Exchequer, the edition having been issued before the

decision in the House of Lords had been given,—which
would have required the principles then enunciated
and set forth in the note to be much more prominently
_ stated in the text as now the recognised law in cases
of damages on sales of real estate. The law of England
‘upon these questions bad been hased, for a very

long period, upon the case of Flureau V. Thornhill (4)

1) T. A Q. B. 659. (3) L. R. 7 H. L. 168.
(2) L. R. 5°C: P. 295. (4) 2 W.BL. 1078.
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1882 decided nearly a hundred years ago. The decision in
Joszz  that early case had never been overruled or contradicted,
~Huox.  but, just as it might be regarded as establishing of itself

| the:.exception to the common law rule of damages being
due where a contract had been broken, so in process of
time certain decisions and certain dicte of eminent
judges were regarded by some of the profession as
having established an exception upon the exception,
and reduced the rule laid down in Flureau v. Thornhill
purely to the case where the vendor could not give a title
because of some legal defect in his own title which had
been discovered in course of the investigation caused
by the sale. The leading authority on which this

latter view was based was Hopkins v. Grazebrook (1),

which, if it had been sustained, would certainly have

been more favourable to the plaintiif’s case Lere than

Flureau v. Thornhill. The case of Engel v. Fitch, on

which the plaintiff relied, was decided by the Exchequer

“Chamber on the assumption that the case of Hopkins v.
Grazebrook was good law and ought to be followed ; but

the House of Lords, in the carefully considered case of

Bain v. Fothergill to which I have referred, ruled that

~ the decision in Hopkins v. ‘Grazebrook could not be
supported, and thus the fouﬁda,tion" of all the sub-

sequent cases of Robinson v. Harman (2), Engel v.

Fitch, and others having been removed, they must all

‘now be tested with great care and taken in subordi-

nation to the higher authority of the later decision.

- The law as laid down by the House of Lords accordingly

emphatically reasserted the principle of Flureau v.
Thornhill, and overruled the authority of Hopkins v.
Grazebrook. 'The principle of the former may be

summed up from the form of question put to the judges,

(1) 6B.&C. 31 " (2) 1 Exch. 850,



VOL. L SUPREME OOURT CASES.

as this—that, upon a contract for the sale of real estate,
whore the vendor without his default is unable to make
a good title, the purchaser is by law not entitled to
recover damages for the loss of his ba,rgam but only the
reimbursement of his costs,

Such being the law of England upon the general ques-
tion, is there anything in the peculiar position of this
Colony, or in the circumstances of this particular case,
to induce the Court by considerations of justice fo de-
part from the ruling of the law as thus laid down, or to
modify it so as to adjust it to that position and those
' cifcumstar}ces ? 'l‘hcj reason for the decision in Flureau
v. Thornhill was that in dealings in the purchase and
sale of real estate it is recognised in England by both
parties to the transaction that in comsequence of the
complicgtions of the law there must be some degree of

uncertainty as to whether a good title can be given by

the vendor ; and, the purchaser taking the property with
that knowledge, he is not to be held entitled to recover
any loss on the bargain he may have made if in effect it
should turn out that the vendor is incapable of com-

pleting his contract in conscquence of his defective title.
All that he is entitled to is the expense he may have:

been put to in investigating the matter. A contract for
a sale of real estate is in England held to be very differ-
ent indeed from a contract for a sale of a chattel, where
the vendor must know what his right to the chattel is;
whereas, from the condition of the law as to real pro-
perty, a vendor may very well not know whether he can
give a good title or not. |

But the law regarding the titles and mode of trans-
fer of real property is in this Colony, since the passing
~of “The Real Property Ordinance 1876,” essentially
different from that of England. There need be no

1882

JOSKE
.
Hvox.

(fin



SUPREME COURT CASBES. VOL. 1.

1882 - uncertainty Tere as to the owner O the prbperty

JOSKE
L.
Hrox,

owned ; indeed, by the wholesome condition of our

~ ¢colonial law a vendor of real estate may know abso-

lutely what he is selling, and whether he be the law-
ful owner of if, as much as if he were dealing with
personal estate. Such a consideration cannot fail to

~enter very largely into the decision of any cause of this

nature where the title is one under the Real Property
Ordinance, and, should such a case arise, it will un-
doubtedly be the duty of the judge to consider most
fully under the whole circumstances of the real pro-
perty law of this Colony whether the principles laid
down in Fliareaw V. Thornhill, reaffirmed as it has been
so lately as 1874 by the highest court of the realm, are
applicable here. But, so far as 1'ega14ds the present case,
the contract and the alleged breach of contract arose
before the Real Property Ordinance could come into
operation in regard to the property. The procedure
before the Lands Commission was taken for the purposel
of ascertaining whether the plaintiff or defendant’s father
was entitled to that Crown grant which is the foundation

~ of all the regular titles in the Colony.

" Therefore, what we have o consider is_'_iwhe,ther the .
prineiples of the decision of Flureat V. Thornhill are

~applicable to that transition state of the law of real pro-
perty in the Colony between annexation, on the organisa-

tion of the Colony in 1875, and the granting of Crown
grants s0 as to bring real estate under the operation of the
law of 1876. Now, there can be no doubt that before the
investigation of the Commissioners and the decision of
the Governor in Council thereupon, Ox the final rehearing
before the Board appointed for the purpo'sé,- the defen-
dant could not tel¥whether his title would be sustained
or not. There was, first of all, the underlying question
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- whether the land had been originally bond fide acquired

from the natives. There was, next, in the case of these

Suva lands, the question whether Her Majesty’s Govern-
ment would recognise the transactions of Cakobau with
the Polynesia Company; and then, behind that, what
course would be followed in regard to those sub-pur-
chasers from the Polynesia, Company who had occupied
their lands and settled in the Colony. If ever, therefore,
the assumed owner of real estate might l;avé been with-
out any default of his own, in ignorance of the exact
state of his title, it was here in this Colony before the
investigations of the Tiands Commission were concluded.
The conditions, indeed, were very different from those
which rendered the principles of Flureau v. Thornhill in
accordance with justice in England ; but, although the
conditions of society were so different, the result upon
. the certainty of the title to real estate was so similar—
indeed, in this Colony the uncertainty of title was at the
time so much greater—that I have no doubt the prin-
ciples of that decision may be, and ought to be, applied
here to cases arising in that transition period.

Again, let us test the question by the principle

of the decision of Bngel v. Fitch, upon: which the

plaintif? mamly relies. Both in the Queen’s Bench
and the Exchequer Chamber the case was decided
upon the ground that the breach of contract had
arisen from the. neglect of the defendant to do an act
- within his power to complete the title, or, rather, to
give possession, and not flom'inability to make a good
title. +Where a vendor so acts it ‘could not be justly
~said tlnt the difficulty about title had arisen “without
default” of the vendor. But what is the case here ?
- The dlﬂicultles about the title did not arise from any
act of the defendant, who honestly believed he had the
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right to sell, but have arisen from the measures ordered

"by the Crown to be taken at the organisation of ‘the

Colony for the purpose mainly of removing from the path
of the colonists in future the diffculties and discourage-
ments regarding real estate which have so seriously

affected industry and enterprise at home. The investi-

gation before the Lands Commission was no act of the
defendant ; the decisions of the Governor in Council and
the Board for rehearing could not be controlled by him;
and, so far as they could be affected by any evidence he
could give, the defénidant did not falsify or seek to hide
that he had sold to the plaintiff in the full conviction
that Lie had control over the lands he sold. Nay, it
must be observed, further, that the defendant did not
claim the lands before the Commission. He was not the
Jitigant, but his father; and by no possibility could any

prineiple deducible erom the case of Fngel v. Fitch be

found to apply where the vendor was not the party

Tolding the property, bub where another litigant had

come in and challenged the decision of the competent
court upon the vendor’s right to eonvey. The plaintift,
it is true, in his argument upon the quantum‘ of
damages to which he was entitled, attempted to show
that, whether the Jefendant claimed.or his father, the
former, from the father’s age and in the - course of
nature, would be the ultimate gainer. A court cannot
take into account, in the decision of- a cause of to-day,
all the contingencies and prohabilities of the future.
There is no proof,‘ and no ground for believing, that the
father in claiming the property as his own was acting in
collusion with the son for the purpose of obtaining in
this clandestine manner the contract set aside; on the
contrary, while the son seemed to have been from the
first disposed to stand by his bal‘ga,in; the father dis-
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~approved of his act of sale, and claimed the property as

his own as having been alienated without his authority.
The plaintiff must equally have felt this, for he did not ,‘

even bring the whole case hefore the Board for relear-
ing. He limited himself to the 40 acres acquired from
Evans, and did not further contest the 40 acres which
had been the land of ITuon senior. o '
ACcordingly, I hold that the plaintiffs claim for
damages for the loss of the benefit of his bargain must
“be set aside. He is, however, clearly entitled by all the
authorities to be placed in the condition he was in before
the contract as regards any sums out of pocket and
any costs to which he has been put because of the de-
fendant’s act in selling Jand to which he can give no title.
The defendant has made no tender, hut he cannot keep
in his pocket the sum he recoived for the land which he
cannot convey. Ile must repay the saum; and, as the
amount he himself stated in his evidence was rather
larger than that mentioned by the plaintiff, T will fix it
at the 151.4-481.=63L., admitted by defendant, with in-
terest at 10 per cent. from the 30th of March, 1875,

which, in the abscnce of the note of sale, I take as the
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date of the transaction for the purposes of computation.

The plaintiff is also entitled to his costs of claiming the
land before the Lands Commission and the Board for re-
hearing, as the same shall he taxed. As to the costs of
" this suit, the substantial object of the plaintiff was to
- obtain damages—hoavy damages—for the loss of the
benefit of his hargain, and on that he has failed, so that

I cannot give him costs, althongh he recovers a certain

amount against lis adversary; nor, on the other hand,
do I feel it to be just to give costs to the defendant in a
case which has arisen from his own rash act in selling
his father's land without authority, and‘causing so mauch
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.+ 182 trouble and heart-burning, and where, after all, if he is
Joszz spared the infliction of heavy damages, he must still
Hyox. pay cerfain sums asa penalty for the failure to complet®

his bargain. Bach |party will accordingly bear his own

costs.

Judgmenf Sor plaintyff without costs.





