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NO. 002/2010

BETWEEN: CHIEF REGISTRAR

Applicant
AND: VIPUL MISHRA 15t Respondent
MEHBOOB RAZA 27d Respondent
DR MUHAMMAD SHAMSUD-DEAN SAHU KHAN 3% Respondent
SAHU KHAN & SAHU KHAN 4% Respondent
Appiicant : Ms V. Lidise & Mr A, Chand
1 Respondent In Person
2nd Respondent Mr M § D Sahu-Khan
' 3« Respondént In Person
4ih respondent Dr M § Sahu-Khon
| Date of Hearing 24t January 2011
Date of Ruling : 24t Janucary 2011
EXTEMPORE RULING ON NO CASE TO ANSWER
SUBMISSION WITH RESPECT TO THE 15" RESPONDENT
1, Eré this application there are three cllegations against the 19 Respondent,
2 Those ollegofions are;
il Vipul Mishro o legal practitioner, between the period from the 110 doy of Apiil

2006 ond the 239 day of October 2004, being the solicitor appointed by one
Ambilka Nand, the vendor, in the Sale and Purchase Agresment with one Sashl
Kiran Pratap. the purchaser, for the sale and purchase of Crown land situated af
Nukudrola, Ba, registered under Crown Lecse No. 14375, being Lots 10 and 13 ¢n
BAZ298 and BAZ301 leased 1o Ambika Nand, which lond wos previously leased to
e sold Amblka Nond under Crown lecse 5375, having received
cormespondence from Cromplions an behalf of the Reserve Bank of Fijll concerming
Mortgage No. 201344 registered agoalnst Crown Lease 5375 held by the scid
Ambika Mand, folled to property inquire or couse proper ingusdty into the motter of
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Marigage No. 201344 and Crown Lease 5375, which mortgage was su
brought forward against Crown Lease 14375 and subsequently fransferr
saidd Sashi Kiran Prodap, which conduct Inwvolved o substantial fallure to
reasonable standard of competence and ciigence.

2. Vipul Mishra o legal practitioner, on or about the 231 day of October 2008, b
the solichor appointed by one Ambika Nand, the vendor, in  the Sa
Purchase Agreement with one Sashi Kiran Pratop, the purchaser, for the sale o
purchase of Crown land suated at Nukudrala, Ba, registered under Crown Lease

Nc?a 16375, being Lots 10 and 13 on BAZ2298 and BA2301 teased fo Amblka Nand,
- faited to disclose to either Sashi Kiran Pratap or her appointed solicitor, all the

matericd fack conceming the said lease, which the said Vipul Mishra knew or
ought to regsonably have known, In particular, that an undischarged morigage
and o caveat had been regittered against Crown Leose No. 5375, the inifial
lease issued to Ambika Nand over the same sald land of Nukudrala Ba, which
Vipul Mishra knew or ought fo reasonably have known, which conduct involved a
substantial fallure to reaoch or o reasoncble stondard of competence and
diligance.

3 Vipul Mishva o legal praciitioner, between the period from the 24% day of March
2006 and the 25" doy of Oclober 2006, being the soficitor appointed by one
Ambika Nond, the vendor, in the Sale and Purchase Agresment with one Sashi
Kiran Pratap, the purchaser, in the transaction for the sale and purchase of
Crown lond situated at Nukudrala, Ba, registered under Crown Lease No, 16375,
being Lots 10 and 13 on BAZ298 and BA230] leased to Ambika Nand, faciitated
the preparation, execution and setlement of the soid Sole and Purchase
Agreement between the soid Ambika Nand ond Soshi Kiran Protap which
Agreemeni executed on the 28 of July 2004 clearly slipulated that the lond in
guaestion was sold free from dll mortgages, charges ond encumbrances, when in
fact the said land wes the subject of a morlgage and an encumbrance, which
conduct involved a substonticl fallure to reach o reasonable stancord of
competence and diligence.

BACKGROUND

3. The Complainant Sashi Kiran Protop negoliated the purchase of Lot 10 BA2301 and Lot
13 BAZZ98 having an area of 4.37546 hectaores ond being the land In Crown Lease 14375
from Amibika Nond,

4, Ambika Nand had as his lawyer the 15 Respondent and the derk in the employee of the
¥ Raspondent, Mohammed Kazim Yosin drafted an agreement for Sale & Purchase and
submitted it to the 27¢ Respondeant who was insfructed by the purchaser,

5. The agreement provided for a consideration of $130,000 and In paragranh 4 stated “the
property is sold free from afl mortgages. chorges and encumbrances,”
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12,

i3,

15,

14,

i7.

18,

¥ mrg:grmph 4.2 it further stated that "The vendor will hand over o registrable franster of
the saict property in favour of the purcheser,

The vendor initiclly held the fond under CLE375 which was granted on the 19 of January
1974 for a term of 10 vears,

The lease wos extended from 1 January 1974 for o period of 20 vears,

The vendor mortgaged the land fo British American Insurance Componw Limited by
morfgage doted &% Septamber 1982 which martgoge wos registered on 171 of May
1983.

The mortgage was for an advance in the sum of $30,000,

By ransfer of mortgoge dated 319 December 1998 the mortgage was fransferred o the
Resgrve Bank of Fifl _

The marigagee was of all imes represented by Cromplons Boristers & Solicitors of Suvé:f,

On the 300 of May 1988 the Director of Lands registersd o caveal on CL3375 with

- respect to Lot 13 BA2298.

The caveat no. 260056 seeks to profect the interest of the Director of Lands by virfue of
o Saies and Purchase agreement dated 26% Seplember 1986,

sometime prior fo 26 May 2005 the vendor Rorowed money from Mohammed Al and
Air Terminal Services Employees Trust and granfed fo the lenders a Biil of Sale and crop
ligrs.

The 1 Respondent commenced fo act for the vender in or about tay 2003 when glven
insfructions to appeal the High Court judgrnent In favour of Mohammed Farouk,

The 1¥ Respondent also acted for the vendor in or about April 2006,

Cromptons by letter dated 110 Aprl 2004 [Ex A33] wrote 1o the I Respondent and said
"We act for the Reserve Bonk of Fif as mortgagee under registered mortgoge no. 201344
over Crown Lease 5375 and understand that you act for the registered propriefor of
Crown Lease 5375, Mr Amibika Nand,
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20.

21

22,

:23.‘

24,

25.

26.

7.

We hove abo been advised that on behalf of Mr Nand you have Instituted eviciion.

proceedings ogainst o Mr Tubvita to remove him fom the property.  Mr Tuivita was
engaged by our client as caretaker of the property fo protect our clent's interest in the
property as morlgagee,

Our chient only became aware of the eviction proceedings when it was confacted by
the Ba Magistrates Court advising that they were hoiding a wiit of possession for Mr
Tuivita's eviclion, Can you plagse lef us know why these eviction proceedings were
instituted without reference 1o aur client and let s have copies of the documents filed in
those proceedings.

Con you afso advise what plans you client has fo pay off the morfgage debt with our
client which is secured by mortgage no. 201344 registered over Crown Lecse 5375, Your
client is in default under the mortgage and our cllent reserves ol ifs dghts in this regard
including the appoiniment of o caretaker fo look ofter the properfy.”

8y latter doted 2w December 2003 the verdor applied fo the Divisional Survevor Westemn
for a ranewal of CLS375 “which explires on 1/01/2004",

The t}irecfg{ of Lands issued CLI3675 over the lond for o term of 30 yeors from the 14
January 2004,

the lease was registered on the 5% of April 2004 by the Registror of Tilles and the
duplicate lease wos retumed fo the lodging porty, the Direcior of Lands.

The duplicaie lease whar retumed bore no endorsements or memaoricls.

CL5375 at the time of its explry bow morigage 201344, cavent 260056 and extension of
loose 483357,

At the lime of preparation of the Sdle & Purchase dgreement with respect 1o the jand
the 1+ Respondent obtained the duplicate lease from the Director of Lands,

the duplicate furnished bore no endorsements or memorials,

On the 19% October 2006 Crompions deliverad a letter by hand fo the Dirsctor of Lands
requesting that the merigage on CLE375 be endorsed on the new lsase CL14375.

This letter was forwarded 1o the Registror of Tittes by the Director of Lands,




ot &w !‘he pUTC!‘EEIS&I delivared the selflement monies fo the office of the
esbondent In Bet on 239 of October 2004 ond settlement wes Qrgamsad to ioke
ac:e in Suva on the 24t of Oclober 2006, :

8 pu&:hus&r was given ¢ receipt on the 15t Respondent's frust mcmunf tor th@ feinis
: ane;f areceipt of the 1M Respondent's office account for the vender's costs,

- 3{1} y At 4, 353 pm on 234 Oclober 2006 Cromptons forwarded by focsionfle tronsmission 1o the 1
S Respondent o letter [Ex Adé] detailing the monies owing under the morlgage by fhe
vaendor and advising that the mortgage has not been endorsed on CL16375 as it should

hawve been.
3t The lether saicl: -
* “We refer fo your letter of 6 June.

_ ?ﬁi}r ﬁ&ét}f owes our client the sum of §56,468.53 as at 314 October 2006 which wos
% - secured by Morlgage Reg No. 210344 over Crown Lease 5375, Enclosed is a stafement
showmg hr::w this figure is crrived af,

Ig.

W& riote w;fh grave concerst that your client has acguired o new lease over the properly
belng Crown Lease 16375 but that the morigage has not been endorsed on the new

Iease as it should have been.

Please advise us o matfer of urgency how your client infends fo clear the rorfgage debd
fe avoid further action being foken.”

32, C}ﬁ the 24 of Qclober 2006 the 19 Respondent proceeded 1o seflle the sale and
purchase and disbursed to the vendor the selflement moniss,

33 On the 250 of Oclober 2006 the 20 Respondent todgad the transter honded over on
. settlement and the duplicate copy of CL1S375 with the Registrar of Titles,

” 34, The transfer did not contdin endorsements or imifalions and registration was relecied
and the documents ultimately uplifted by the purchasers soliciior on the 70 of May 2007,

THE NO CASE TES]

35, The B Respondent refers the Commission fo Director of Public Prosecufions v Thipoit
Gounder and Another 17 FLR 118 of page 120 Tikaram J quotes Lord Porker CJ and SCRYS

“A subrmission fhat there is no case fo answer may properly be made and upheld: [a)
when there has been no evidence o prove an essenfial element in the alleged offence;
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36.

(bl when ihe evidence adduced by the prosecution hos been so discredifed s
of cross-exaominalion or & so manifestly unreffoble thot no reasonable fribunye
sufely convict on i, ' w

Apart from these fwo situations o fibunal should not In generdl be called on o ré
decision as fo conviction or ocquilie! until the whole of the evidence which eithe

wishes 10 tender has been placed before i, 1, however, a submission i made that th
5 no cose fo answer, the decision should depend not so much on whethe
adjudicating fibunal (if compelied to do sof would at that stage convict or deguit bu
on whether the evidence i such that o reasonable iribunel might convict. ff ¢
reasonable fibunal might convict on the evidence so far laid before it, there Is & case fo
answer.” B

The issue of the appropricte fest has also been comsidered by the full bench of the
Federal Court of Austealla in Rasomen Ply Lid v Shell Company of Australia Lid [1997] 75
FCR 214 the court at 227 quoted Protean (Holdings) Lid v American Home Assurance Co
[1985] ¥R 187 and said,

“And Tadgell J {af 238 - 239 referred lo three kinds of submission of no case that could
be made: {1]haf there is na evidence at ollin support of the respondent's case; (2} that
clthough there is some evidence in support of the respondent's cose, the Judge should
not act on i, becouse, for example, I s so unsatisfactory or inherenily unreliable or
equivocal thof he should find that the burden of proof resting on the respondent parly
has not been discharged; or {3} o combination of {1) and {2]. Tadgel § said:

“If a judge sitfing alone received o submission of the second kind and decided fo
ride anif, whether the moving parly is put to or mokes his election or not, he must
be enfiffed in doing so to assess the quality of the evidence, Were it otherwise
the judge, being the tibunat of fact, would be placed in on impossible posifion:
he would have to assess the validify of ihe case for the respondent party without
being able o assess the worlth or weight of the evidence led in supporf of if. 1t
faas been said that ‘when there is no jury, the proposifion 'no case to answer'
may obviously mean for more than, 'is there evidence on which o jury could find
for the plointiffe': Jones v Dunke! fat 330 - 331}, per Windeyer J. If it falls o the

' judge to decide whether he could find for the respondent party on the evidence
50 far led, it is quite wnrealistic o expect him to do so without baing able o
consider off questions which bear on the sufficlency of the evidence and withouf
power fo drgw or fo decline fo draw oll inference from the evidence given on
which the respondent parly might seek fo rely. Moreover (or perhaps fhis no
more than another aspect of the same view) the judge, being also the crbifer of
the law, could not sensibly be required, in considering o submission of the second.
kind, lo say whether the evidence could establish the case in fovour of which if
was adduced while shufting his mind fo the question of iis sufficiency in terms of
quality. #f might be passible fo achieve such o megsure of detachment In a clear
case butin most or very many cases if wouid not”



37 Prior to the miaking of the submission by the Is Respondent | indicated that it was
inappropriale in procesdings betore this Commission for a parly making o no cose

submission to be required fo make an election,

ONCL 5

3. The submissions made In support of the application rely heavily on the propasition that as
the encumbronces were nof on CLI8375 at the fime the Sale and Purchase agreament

wls dravn and delivered there is no cose to answer,

40, The complaint doas not, in my bpinion, GXDIEss ihe dliegafions againsf the 19 Respondent
i sueh terms and there ks, in ry opinion, evidence sufficient, when assessed in the |

the authorilles referred fo, fo establish a cose fo answaer,

 ORDERS

1. There i‘%\u case to answer,

2. The I Respondent’s submission gs to no case to answer is dismissad.

JOHN CONNORS 24 JANUARY 2011
COMMISSIONER




