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EXTEMPORE JUDGMENT ON COUNTS 2 & 10

1. The Respondent has pleaded not guiltyto counts § and 10 of this upplication. These
counts both ollege unsatisfactory professional conduct and re parficulorised as follows;

Count ¥

. $iterf Adidreu Cevolawaa legal praclitioner, on the 14% doy of June 2011, being
employed as o Senjor Legol Officer by Telecom Eiji Umited, oppeared in fhe Suva
Employment Relations Tribunal on behalf of the company In the matter belween labout
Officer {Joseph Waganul) v Telecom Fji Limited ERT WC No. 70 of 2011 without a
praciising cerfificate, which conduct was o confravention of the provisions of Section
52{1){a) of the legal Praclilioners Decree 2009,

Counf 10

Siteri Adidrey Cevaiowaa legal practitioner, on the 30V day of June 2011, Being
employed as o Senlor Legal Officer by Telecom Fifi Limited, appeared in the Suva
Employment Relations Tribunol on behaif of the company in the matter belween Labour
Officer (loseph Woganul} v Telecom Fifi Limited ERT WC No. 70 of 2011 withoyt o
prachising cerificate, which conduct was confravention of the provisions of Sechio
52(1){e) of the Llegal Practitioners Decree 2009, S




BACKGROUN

2. On the 5 of May 2011 the Respondent mode applEéaﬁors to renew her pm{:ﬁ{:ing'
cerlificate.

3. The application was mads notwithstanding the due date was the 26" of Felbrugry 2011,

4. Foliowing recelpt of the application the office of the Chief Registrar wicte by amcil and
by istter dated 18" of May 2011 and said in paragraph 2
uGiven the lateness of the application, we are inferested fo know if you have made any
appecrance in any of the courts of i since the expiry of your previous prociising
cerlificgte on the 280 of February 20117 _
the letter went on o seek, if the onswer wos in the offimative, delails of those
APPBCIGnCes, : Tl e

5. By letter doted Yhe 24% May 2011 the Respondent wrote fo the Chief Registror detalling 8
ocoasions on which she had appeored in the High Court ond in the. Employment
Fribunat, :

6. These appearances were between 4 of March 201 1 and the 131 of May 2011,

7 On the 10t June 2011 the Génerct Manager Corporate Services, Telecom Fifl Limited
wrate o the Chiet Registrar High Court of Fil ucknowledging the: oversight on the part of
the Respondent fo promplly renew her prachicing ceriiicate and asking that the matter
be investigated foking account of het untarnished post. -

8. A further letter was wiitten to the Chief Registror on the same dote by the Responcdent
- again referring to the oppearances made and detaiing the shucture of the legul office
within Telecom Fiji.

9. The dliegations before the Commission are aliegations relaiing o dieged appaarances
after the dote of the corespondence to which | have refered,

THE EVIDENCE

10. There is before the Comimission evidence on behalf of the Applicant by way of coples of
head sheets from the Employment Tibunal, with respect to the gileged appearanceas on
the 14 and 30% of June ond on other cccasions,
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i4,

16,

d sheat for the 14 June 2011 shows what appears to be the word “Siter"
ig for the erployer. |

o heh@ad sheet for the 30% June 2011 has a similar notation.

1 note that neliher head sheet detalls the number of the matter or the parties to he

mortter,

Evidence was given an behdf of the Tribunal by the depuly Registrar of the Tbunal who
also describes hersalf as been a clerk in the Tribunal and says that she was in the Tibunal
on ihe 140 of June 2011 but not on the 30% of June 2011,

. She says that it is her duty and practice 1o note o the ligh which hos been fendered as

[Ex A23} the name of the person appeaaring for the parties.
§

She says that at the conclusion of the heardngs she then comparés her list with the
notations of the Chalrman of the Tribunal o confirm thelr accuracy.

' shows Matter 10 as BeIngERT WC

(Ex A23] belng the list for

i7. _ e :
7042011 Joseph Waganuly on 1he rght hand side near the
words el _ PR
18. The evidans
that indic
19, The evidence before he Commission Is fhat o5 Hhe
and 300 June 2011 wers merely directions or menfion
made, S
20, here Is therefare na record ofher than that o which | have aready refered.
91 On behalf of the Respondent evidence was given by the General Manager Human

22,

Resources of Telecom Fijl Limited Mrs Sclaseini T Nodakultavuki who said upon her being
informed by senior management of the respondent's stuation she oppointed a pefson

‘from Human Resources to appear in matters hetore the Employment Tibunal she said this

person was Ms FincuDrove,

She then Identified emall communications belween the Respondent and Ms FinauDrova
with respect to appearances before the Ermployment Tibunal on the 14 o 330 June
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95, There is then evidence before the Commission that Joe or Josebh Rosa ki
same person s the persor referred fo as Joseph Waganui in Motter ERT WC 70/

94, The series of emdils show instructions being given by the Respondent 10 Ms Finout
and Ms Drova reporting back 1o the Respondent and copied fo Mrs Nadakultavuk

55 Section 229 of the Employment Relafion Promulgation states

#{1) A party to a proceeding before the Tribunal or Court moy—
L [a) appear personaily:

fb} be represenied by representalive whom the Tibuncd of the Court is saflsfied ha‘é
authority #g; act in praceedings: o -

(¢} be represented by a legal practilioner,

and may produce before the Tribunal of the Court witnesses, documents, books, and
ather evidence as the parfyihinks fit.

26, 1t I clear from this provision that a person appeadng on behalf of a parly such o8
Telecom Fij Limited before the Employment Relations TAbunat need not be o legdl
practitioner that is need not be a person holding o practicing cerlificate pusuant fo the
pravisions of the Legal Fractifioners Decree,

* STANDARD OF PROOF

57 The relevant standard of proof To be opplied 1o clisciplinary proceadings wis considerad
ot langih by The Cout of final Appeat of the Hong Kong Special Administrafive Region in
A Solicitor and The Law Society of Hong Kong Final Appeal Ho. 24 of 2007 {Civil), There
the courl considered inter afia relevant authorities from the frivy Councll, the High Court
of Austrafid and the High Court of New Jedland {whoss decision In I and Deniol
Complainis Assessment Commiffee,[2007] NIAR 343, was subsecuently confirmed by the
Suprems Court of New Zealand [2008] NIZC 53]

28, The Privy Councilin Campbell v Hamief [2005] UKPC 19 held that the criminal standard of
' proof wos to be applied inall disciplinary procsedings conceming the tmgal profession.

29 The High Court of Australia in Reffek v McElroy | 1963} 112 CLR 517 held that the civi
- standard of proof applied ot soich at poragraph 10:



, f required where so serfous a matter as froud is to he found, is gn

nt thot the degree of salisfaction for which the civil standard of proof calls

at ing to the gravily of the fact o be proved: see Briginshaw v Briginshaw
334 perDixond."

0. :ﬁgﬁd‘{:}i pﬁ?@}gmp}h 11 the court said:

“Mo matter how grave the fucf which is to be found in o civil case, the mind has only fo
be reasonably sofisfled and huas not with respect fo any maher In fssye In such o
proceeding to alfain that degree of cerfainty which is indispensable to the support ofa
conviction upon o ciminal chargs: see Helton v Allen (1940} 63 CLR 491 per Dixon, Evaff
andd McTeman JJ."

41, The Supreme Court of New Iedland in Z v Dental Complaints Assessment Commitiee

[2008] MISC 55 in applying the flexible application of the civil standard said af poragraph
114!
"We acknpwiedge the serous impoct that adverse disciplinory decisions can have on
the right of individuais to work in thelr occupation and on personal repulafions. The
flexible application of the civil standard will, however, give all dve prolection o pesons
who face such proceedings.”

32. In A Solicitor and The Law Society of Hong Kong the Chief Justice af paragraph 116 scid:

“in my view, the sfandard of proof for disciplinary proceedings in Honk Kong Is o
preponderance of probabllity under the Re H approach., The more serous the act or
omission alleged, the mare inherently improbable must it be regarded. And fhe more
Inherently Improhable If Is regarded, the more compelling will be fhe evidence needed
fo prove i on a preponderance of probability. If that is propetly appreciafed and
applied in o foi-minded monner, if will provide appropiiate approach to proof in
disciptinary proceedings. Such on approuch will be duly conduclve to sewving the public

. interest by maintaining standards within the professions and the services while, of the
same fime. protecting thelr members from unjust condemnation.”

a3, 1 am therefore of the opinion that the appropriote standard of proot fo be appled i the
civit standard varied accarding to the gravity of the fact fo be proved, that is the
approach adopted in amongst other places, Aushalio, New Zealand and Hong Kong.

CONCLUSION

34. In baloncing the conflicting evidence os i whether or not the Respondent appeared
before the Employment Tibunal on he 14% and 30* June 2011 in motiers listed for
mantion on each oceasion | am obliged fo consider the words of the Chief Justice of
Hong Kong in A Solicitor and The Law Society.




35,

36,

7.

38.

.

46,

the act o onvission alleged i indeed serious, if s the nub of the allegation againgt the
Respondent, ’

st Shen look as to whether o not it is inharently improboble.

Balore the Commission is, as | hove defalled, evidence thot the Respondant was put on
notice of the Applicant's investigation info her appaarances before cods,

She responded 1o thot investigation detaling the appearances she had made ond her
employer coresponded with the Chief Regisirar and following this coraspondence it i
alleged that there were then these two further gppeorances by the Respondent.

iis i%zamfo?e‘ in my opinion, 1o again use the words gt the Chief Justice In A Solfettor ond
The Law Society of Hong Kong, inherendly improbable andd therefore the evidence
neaded 1o prove the essentic! fact in fhis matter, the appewrance before the Tbunal,
mus! be more compeiing.

Applying thot fest | find that cannct be sofisfied that the Respondent in tact appeared
bedore the Emplayment Tibunal os olleged on ihe 14 June 2011 and the 300 June 2011

CRDERS

R

JOHN CONNORS
COMMISSIONER

Counts § and 10 are dismissed.
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