IN THE INDEPENDENT e
LEGAL SERVICES COMMISSION S AR
NO.003/2009
BETWEEN: CHIEF REGISTRAR  APPLICANT
RESPONDENT

AND: SHERANI& CO

APPLICATION
RESPONDENT =

R

DATE OF HEARING: 30% April 2010°
DATE OF JUDGMENT: 7" May 2010

JUDGMENT

1. The Appiicant beings by o way of application belore the Commission o complaint of
unsafisfactory professional conduct confrary to section B and 83{1}a} of the Legal
Practitionars Decree No 146 of 2009, ' '

2. The particulars of the complaint are:- “Sherani & Co a Jaw, firrn belween the 29 day of
July 2009 and the 12% doy of August 2009, abused the relationship of conlidence and
frust #f hao with Mohammed Sareem in the malfer of the purchose of fane from Sun

insurance in which they had advised Mohammed Soreem, which conduct occured in

R connection with Sherani & Co's praclice of low, faling shorf of the standords of

competence ond diigence that o member of the public Is enlifled fo expect of o
reasonably competent low firm”.

3. On the behalt of the Applicant evidence was given by the Complainont Mohammed
Sareem.
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le ramfses {Ifé! Macta Street, amﬂblﬁﬁ
from Sun Insurance iimi?@d had ::ommsf}ca ocoupier ﬂme premises. Foliowind
upon his occupation of the prefilses Sun insuranice elected fo sel the propery. The
property was sold via Harcourts by way of @ tender process. Mr Arvin Pilay of Horcourls
assisted the Complainant with the pra_pamtic;n of fhis teader

The tender took the form of a sale & pumhmsa agr@amenf [Ex. &Sdé] whereby on offer In
the sum of $250,000 wos made by ih@ f:ompfﬁz?mm $ mmp}cmy, Suva Forklift tire Limited
to purchase the properly. g e

the tender was made on 21 July 2&%}? ' L

Tenders wete considered by St o of fenders on Wedrnesdoy
2000 Jly 2009, L0 :
The General Manager Operalions of Sun Insurcnce Limited, Lolesh Sherma, says that the

company resolved fo negotiate with Suva Forklift Hre Lirtted to fochitate a sale o
$272,000.00 nobwithstanding that the highest tender wos $280.00000.  Mr Filley of
Harcourls was engagad fo conduct these negofiotions with Mohammed Sareem fhe
camplainant, on beholf of Suve Forklift Hire Limited,

Following negoliations agreement was reached, it would appear, and the sdle &
purchase agreement wes ameanded 1o reflect the purchase price of $272.000.00. The
original sole & purchase agreement [Ex. AS46] was executed under seal by Suva Forkdift
Hire Lirnffed prior to being todged by way of tender on the 219 July 2009,

On 28M July 2009 when the document was amended fo reflect the agreed purchase
price those amendments were inificled by Mr Sareem on behalf of Suva Forditt Hire

Limited.

This sale 8 purchose agreement wos than resubmifted fo Sun Insurance Limited who
appear to have made further amendments with respect fo the deposit frequiing o 10%
deposit fo be paid], with respect fo the seiflement date [requiing setilement within 42
days), limifing the default perlod fo 30 days and requiing rent fo be paid up until
setilernent. MrPillay conveyed these amendments o Mr Sareem who rejected them.
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12. Upon the evidence before ihe C@mmissiang}vl? ;samem mdlmfad 1o Mr Pilay that he
would have discussions with Mr Padam Lcnaa ’rhe Chﬂ!ﬂ‘ﬁﬂﬂ uf Sun Irsurancs with raspect
iy the reguested amended c;cm:frmm

13. It s al this paint that the real issua f(;ar d@t@rymmﬁm i}? the Commission arlses. That i
whether M; Sewgem on i::rahalt a:;af wa’:& f'fcarkisfi'}’iira-l;mﬁ‘&ci ﬁ-ngmgaﬁ Shemm & Co to gt

jo act on behalf Gf Suva Fs:ﬁrkn{ :
Insurance Limitsd; -

15, Mr Nagin dendes thot Mr Soreem atlended upm hsm on 29 of Juiy 2009 and in sug;mfr
of that cantention tenders fo the Commission the Vistors Record Book of Sherani & Co
{Ex RS73]. This document shows no record of Mr Soreem having attending upon Sherani
& Co's officas on that doy and shows that M Nagih was in fact engoged with other
clients throughout the afiermoon of 29% of July 2009,

14, Mr Plilay gives evidence that he informed Mr Sareem thad Sun Insurance were engagng
Sherard & Co to act on their behalf and that they Insisted that Mr Sareem have another
soliciior, Ex %4 shows Sherani & Co as the legal fim for the vendor ond the soliciior
acting as Hemendra Nagin. The parficulars with respect fo the purchaser are blank.

17. Mr Sareem in his emall 1o Mr Mogin of the 291 of July 2009 is clearly aware of the dictute
of the Sun Insurance that they use Sherant & Co and that he use a different lawyer [Ex
RSISA].

18, Mr Sareem however says that he did aftend upon Mr Nagin on the afternoon of 29 of
July 2009 that he hod a conversation with Mr Moginwho at that fime wos possessed of o
file with respect fo the intended fransaction. He soid that Mr Nogin in the course of that

conference Indicated that it was o simple conveyancing ransoction and he saw No
difficulty in acting on behalf of Mr Sareem.



19. Mr Sareem also gives aviﬁanc:e: fhcjf h@ held o

20. Whist Mr Sareem coples a number of emalls fo
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svious oecasions engaged sherani &
the purchase of domestic recl estale

Co to act on his behalf, These cir;éié:’si’cﬁr%fs,ihéﬁi
and litigation involving his former employer,

uééﬁig?jﬁéiﬁ;ﬁgrsg Mr-Nagin there is no
evidence of Sheroni & Co havin 5 vith Mr Sareem apart from o roquest

e Infended morigage advance fom
inthe matter. -

; Complainant’s tailurs to pay the ful
Is proposed by Sun Insurance Limited
(imited ferminated the agresment.

Subsequent fo the 29 of July 2009 os
10% deposit and to agres to th

to the sale & purchase agreement, §
This termination was communiGat
2009 from Sherani & Co {Ex RS54

Fellowing receipt of this letter the Ccempiai‘mni _forwdrﬁed a lengthy emall {Ex ASéd] 1o
yarious people af Sun Insurance Umited but that emall was not forwarded to Sheroni &
Co.

THE LAW

23.

24,

The issue for determination by the Cornmission is whether Sherant & Co hagd bgen
engaged by the comptainant of hot.

The ksue is considered in Ausialian Energy Lid v Leanord Ot NL [1986] 2 Qd R 216 ot 237
where Thomeas J said "Unless it affords direct evidence of the formation of o coniract,
conduct of the porfies Is refevant only when it leads to the necessary Inference that
somewhere, somehow, the parlies must hove made o parficular agreement, it would be
preferable to say that the admissions. of parties fincluding adrissions by o course of
conduct may be sufficiently cleor to persvade a court to Infer that there huss been d
variation of & conlract even though no evidence can be produced to show when,
where, by whorn or in what parficulor words such agreement was made. The principle is
not limited To variotion. The formation of o confrach .., the existence of o coniract and
its basic terms, ... of an addifional o varied term ... may be inferred form the conduct of
the porlies, notwithstanding the absence of the usugl evidence of formafion and
content ... Of course, it is only in coses where fhe evidence is clear thot such inferencas
will be drown; but there is nothing In principle which prevents proof of a confract by
admissions.”
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| [1939) 1 KB 194 Seoft L said at 222
"The relafionship is normally started by a'rela, ut the retalner will be presumed it the
conduct of the fwo parties shows that the relall nship. of the solicifor and client has I
fact been esfablished between them.” E _ .

i Ausiralia (Full Court) IPP J scid>
n Energy Ltd v Lennard Off Ni, the dé

.. In Pegrum v Fatharly - Supreme C

Applying the rule expressed by Thoma
facto relationship of solicior and
the proved facls before a retainer w

sessary and cleaf Inference fom

STANDARD OF PROOF

e«:;ii‘ngs wiss considered

. The relevant standard of proof t
diminishrative Region in

at tength by The Court of Final Ap
A-Solicifor and The Lav
the court considered |
of Australio and the High Co
Complainis Assessment Commitlee,[2007] Ni

Suprerne Court of New Zealand [ét}ﬂ&} MZSC 55} B

. The Prvy Council In Campbel v Harniet [2005] UKPC 19 held that the criming standord of
proof was fo be applied in of disciplinary srocesdings conceming the legol profession.

. The High Court of Australia In Rejfek v McElroy [1965] 112 CLR 517 held that the civi
standard of proof applied but sdid at paragraph 1 "The “clarly” of the proof required
where so serious a malter as fraud is fo be found, s on acknowledgment thuf the degree
of safistaction for which the civil standard of proof calls may vary according fo the
gravity of the fact fo be proved: see Briginshaw v Briginshaw {1938) 60 CLR 336 per Dixon
4.7 '

. And ait paragraph 11 the court said: “Ne maker how grave the fact which is to be found
in o civil case, the mind has only fo be reasonabily sailsfled and has not with respect fo
any matter In kssve ip such o proceeding fo offain that degree of cerlainty which fs
indispensable fo the wpphff of o conviclion upon a criminal charge: see Helfon v Allen
(1940} 63 CLR 691 per Dixon, Evaft and McTlernan JL"

. The Supteme Court of New Zedland in I v Dental Complaints Assessment Commitiee
[2008] NZ3C 55 in applying the flexible appliicotion of the civit stondard said at paragraph
5
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1 am therefare of the opirion the

e disciplinary decisions can have
n and on personal reputations. The
ver, glve ail due profection fo persons

114: "We acknowledge the serlo
on the right of individuals fo wor
fiexible application of the civil standa
who face such proceedings.”

hief Justice at paragraph 116 said:

ary proceedings in Honk Kong Is @

srodch. - The mote serious the act of
: W niml

in A Solicitor and The Low Society
“in my view, the standard of
preponderance of probobility
omission olleged, the more In
inherenfly improbabia it Is rég
fo prove it on a preponderol
applled in u fair-minded ma
disciplinary proceedings. Such
interest by maintaining stand
same fime, profecting their me

hait fhe indard of proof fo be applied is the
eivil standard vaded according to the gravity of the fact 1o be proved, that is the
approcch adopted in amongst other g;_i{;i‘:eé,_;m:iﬁirdia, Mew Zealand and Hong Kang.

CONCLUSION

Applying the requisite standerd of proof I om not salisfied Jhat on the evidence befoe
me ot there is o “necessary and clear Inference” io enoble o presumption that the
Respondent was retained by the Complainant, This being so the oppcation must be
ciisrnissed,

ORDERS

Application dismissed,




