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RULING

1. When this motter come before the Commission by way of first call the Respondent roised
o prediminary issue for determination.

7 I was submitted on behalf of the Respondent that by operation of the Rehatilitalion of
Offenders iiretevant Convictions) Act 1977 the comploint was iil-founded and showildd be
dismissed. The Respondent relied on 5.10 of the Act which provides

“Notwithstanding o provision in an encctment, law or rie to the conirary. authorising o
requiring  conviction 1o be faken info account, an authority or body empowered under
an enaciment or rifes of that avthority or body fo exercise disciplinary powers on
persons carying on o profession, frade or calling, shall nof exercise the disciplinary
powers on o person by reason of an irelevant conviction of the person.”

% The particulars of the complaint against the Respondent arer

"Haroon All Shoh o legal praciitioner, on the 6th of June 2005 was convicted for the
crirningl offences of assoult pooasioning actual bodily harm and domaging property of
the Lautoko Magistrates Court in the proceedings Stale V Haroon Al Shah Criminal Case
Mo, 227 of 2005, which conduct invelved o substonficl follure 1o reach a reasonoble
standard of compelence and diligence.” '

4. s not disputed that the Respondent was convicted of a criminal offence on the 6% of
Juns 2005, however the Respondent submits that the corwiction is an “irelevant
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conviction® and therefors the Commission is prechuded from exercising its disciplinary
powers on the Respondent.

section 3 of the Act defines “irelevant conviction” In the following ferms:-
"3, For the purposes of this Act, o conwiction is irelevant-

{c1) Where there Is no difect relalfonship befween thot conviction and the particular
matter in respect of which it is sought to take that conviclion info gcecount; of

(b} If the rehabiliction perod has expired.”

Section 4 then defines "direct relationship®

“4-{1} For the purposes of section 3, there 5 @ direct relafionship between a conviclion
and ary matter in respect of which it is sought fo take that convicfion info account if the
foect af thet conviction means thot there is a redl fkelihood that the person against whom
that conviction was entered will, in relation fo thut matter-

{a) be unrefioble, unfrustwarthy, or otherwise vriscitisfactory; or
(b} cornmitts further offence.,
{2} Inr cletermining, whether there is o red] iketihood that any of the matiers specified in

paragraph (af or paragraph {b) of subsection [1} wil occur, the following rmotters shol
be faken info consideration:-

ja} In relation to the offence for which the conviction in ksue wos enfered.-
{i} The fype ond seriousness of that offence;
i} The overall circumstance of thut offence; and
i} The period that hos elapsed since thof offence was commifted; and
"I} In relation fo the person convicted, his or her present personal alfitudes ond person

circuimstancss.”

The Respondent submits that it is an melevont conviclion os there is no “diract
refationstip” betwaen the comvdction and the procesdings before the Commission.

The Act commenced on 13 Jily 1998,

The proceedings before the Commission are brought pursuant to the Legal Practifionars
Decres 2009 and in particular Section 83 (1){d}([.




S “83: { f} without limiting sections 81 and 82, the following conduct is capable of belng

wnsalisfactory  professional conduct' or ‘professional misconduct' for 1he
purposes of this Decree;
fd}l conduct in respect of which there is a finding of guilt or conviction for:

fij A criminal offence fexcluding traffic offences):...”

10, 1t would seem that the folfowing issues arse for determination, noamely;-

o is there ¢ “direci relationship” between the conviclion of the Respondent for O
criminat offence and the proceedings before the Commission pursuant to s 831
of the Legal Practitioners Decrae; and i not

o doas the Legol Practifioners Decree 2007, being the loter law. prevail over the
incorsstent eorlier low.,

Direct Relationship

Il There are hwo general opproaches fo the interprefation of legislafion; the fileral
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, ‘Ehe hfervcﬁ {:tpprﬁach wWiis ﬁﬁfmed cmd explained by Higgins J. in Amalgamated Soclely of

approdeh and the purposive approach.
3

d [1920] 28 CLR 129 of iéz 2 P fmiiaws,

“The fundamentol rule of interpretation, to which off others ore subordinade, i that @
stafule & to be expounded accarding fo the intent of the Parioment that made it; and
that infenfion has to be fourtd by an examination of the language used in the statute as
a whote. The guestion is, who! does the longuoge mean; and when we find whaf the
languoge means, in ifs ordingry and nodural sense, i is owr duly fo obey that meaning.
even if we think the result fo be inconvenient or improbable.”

in Grey v Pearson [1857] & HEC &1 of 108 Lord Wensleydale placed o limitation on the

hiarczi ::ipprGCh He soid:

"I have been long and deeply impressed with the wisdom of the rule, now, | believe,
universally adopled, ot least in the Courds of Law in Westminster Holl, that in construing
wills ond indgeed statutes, and oft wiitten instrurnents, the grammatical ond ordinary sense
of the ward it fo be adhered to, unfess that would lead fo sorme absuraily, or some
repugnont or inconsistency with the rest of the imsrurrent, In which case the
grammaotical ond ordingry sense of the word may be modified, so as to avord thot
absardity and inconsisfency, but no fordher”

The purposive dpproach has is origing in the “mischief rule” st out in Heydon's cgse
[1584] 3 Co. Rep 7a of 7b. The pumpasive approach was applied by determining the
purpose of the Act, or the parliculor provision is question {"mischief” with which it ws
infended fo deal), and by adopling oan interpretation of the words that was consistent
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. 5. 4 of the Act [direct relationghip] relevantly stales;

_the corwiclion by virtue of s. B3{1){d}i of the Decree & copable of constiluling

wi_m that purpose, 1Fwas generdlly accepted thal the purposive approach cpplied o
when an atternpt to apply Ihe literal approach produced an ambiguity of inconsistancy

if the fact of that conviction means that there is o teol lkelihood that the parson
against whom that conviction waos entered will in selation to thot motter-
Beé........ unsafisfactony

natter” is, not surprisingly, not delined in the Act and must be read in the confext in
which It & used in the varous sections, When 5.4 s read with .10 the "matter” the
ailagation of Professiona Misconduct,

5.4 {2){a) and b of the Act require o consideration of turther factors o determine
whether or not there is o “real fikeliood™  that the Respondent will be found fo be
unsatisfaciory, These factors are ©

» the type and serlousness of the offence

» fhe overall croumstances of the offence

s ithe period of fime that hes elopsed since the offence was committed .

s

The conviction of the Respondent was for assault occasioning actual bodily harm and
damaging property. The victim waos his opponents client ond the offence was
comimitted in the precinct of the High Court Lautoka about 5 years ago. It fs subymitted
that the Respondent was provoked and fthat the injury and the damage o property
were nol serious, Toking account of this submission there Is il in iy opinion o el
ikefihood thal the Respendent will be found to be unsatisfactory.

The comploint gainst the Respondent relies on the conviclion and alleges Professional
Misconduct, which Is definad in s. 82{1}ib} of the Legal Practifioners Decree s conduct,
i astablished, that weuld justify o finding that the proctiioner is not o fit and proper
person o engoge Inlaga practice.

Professionct Misconduct.

I amn of the opinion that thera B o direct refcdionship between the conviction and the
procesdings ofleging professional misconduct, There B o “redl fikelihood™ that the
Respondent will ba “unsatisfactory” in the proceedings before this Commission in that it is
eapable of o finding that he is nof a fit and proper person. The "grammatical and
ordinary sense” of the defirifion of “direct relafionship” os set out is s.4{1} of the Actleads
1o the conclusion that the proceedings commericed by the Applicant pursuant to the
Legal Practitioners Decree aiieging professional misconduct corsequent vpon the
comvichion for a crimingl offence on & of June 2005 are direclly related fo that
conviction . The proceedings are wholly dependant upon that conwickion and the fact
of the conviction is capable of justifying o finding that the Respondent is "otherwise
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ursatisiactory” or, In other words, not a 8 aned proper person” to engage In legdl
practice.

implied Repeatl
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There are numerous authaorities where o court has been pressed with the argurment that
a later statute has repedled an earlier statute not iy express words but by implicafion o
perhaps more relevantly where an inconsistency arses in the application of the statutes
io parficular coses where of necessity the operation of the sarier stafute is irnpliedly
repealed to the level of the consistency,

The High Court of Austrolics in Goodwin v Phillips [1908] 7 CLR 1 af 7 per Giilfith CJ saic:-

“aeennn Whire the provisions of o poarliculor Act of Parfoment dedling with o
parficular subject matter are wholly inconsisfent with the provisions of an earfier Act
decting with the some subject motter, then the earlier Actis repedled by implication. 1 is
Immaotericl whether both Acts are penal Acts or hoth refer to oivil ights. The former must
be taken fo be repedled by implicafion.  Another branch of the same proposition Is i,
that if e provisions are not wholly inconsistertt, but may become inconsistent In thelr
applicafion to particuler cases, then o that extent the provisions of the former Act ore
excepled or thelr operation is excluded with respect fo cases falling within the provisions
of the laler Act.”

in Saraswali v R [1991] 172 CIR 1 the High Courl of Austradia [Gaudron J] said of
Faarph £

“If is basic rule of construction that, in the absence of express words, an earlier statulary
provision i not repealed, alfered or deragaled from by o later provision uniess an
irtention fo that effect s necessarily to be implled. There must be very strong grounds 1o
support that implication, for fthere s o general presumpiion thot the leglsiature infended
that both pravisions should operate ond thal, fo the exterd that they would otherwise
overap, one should be reod as subject to the other. Nor will an infenfion fo
affect the earlier provisions be implied if the loler is olherwise capable of sersible
operation. The position was stated by Lord Selbome in Seward v The "Vera Cruz" (1884}
10 App Cas 59, of p 68 os follows:

“where there ore general words in o loter Act capable of regsonable and sensible
application without extending them 1o subjects specioly dealt with by earfier legislation,
vou are not fo hold that eanfer and speciol legisiation indirectly repegled, atfered, or
derogated from messly by force of such general words, without any indicofion of a
parficular intention fo do so™.

if the maintenonce of an ecrlier Act would defeat the purpose of the later, the earier
must give way, If Inconvenience or incongruily would result from both Acts continuing In
farce, the later must prevail, '




Conclusion

24, | am of the opinion that the proper interpretation of the provisions of the Rehobiliiolion
of Offenders [irelevant Convictions) Act does not praciude the use of the conviction of
the Respondent of a criminal offence to found an applicotion pursuant 10 5. 83{1}{d) of
ihe Legal Practifioners Decree. The conviction Is not an “irelevant conviction” and
accordingly the Act does not apply in the cireumstances of these proceedings beafore
the Cormmissicn.

It however, | am not corect in the interpretation of the Act then | am of the opinfon tha
there can be no "sensible operation” of 583 {1){d}{} of the Lega Practifionsrs Decres
without the implied repeal of 110 of the Rehabilifation of Offenders {relevant
Convictions) Act, as it applies fo the operation 5.83(1){c}fi) of the Decrea, Such an
impliad repedl s necessary s the maintenance of the eorier Act would defent the
purpose of 5. 83{1}{d){il of the Decree.

25

24. The Respondent's application must therefore fod,

ORDERS *
1. Respondent's application is dismissed,

9, The hearing of this matier is fo commencs on the 15 September 2010 together with the
hearing of application 008/2009.

/ JOHN CONNORS
" COMMISSIONER

14 SEPTEMBER 2010




