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JUDGMENT 

[I ] The Appl icant company is in the business of providing real estate services, including 

property management. The Respondent is a law firm practicing out of a property 

situated on Vitogo Parade ('the property') which it leases. The Appl icant manages the 

property on behalf of the owner. 1 

[21 The dispute between the parties pertains to the rental monies payable on the lease. The 

Respondent has delivered a statutory demand on the Applicant seeking reimbmsemcnt 

of rental monies previously paid which the Respondent contends that the Applicant 

1 The Respondent disputes that the Applicant has legal authoril)' to manage the property. 



had no authority to receive. The Applicant has brought this proceeding seeking to set 

aside the stanitory demand. 

[3J The parties raise multiple issues, including whether the statutory demand has been 

properly served on the Applicant and whether the Applicant has brought this 

application within the time prescribed under the legislation. 

Background 

[4] The Respondent rents the premises at Suit I, Level I, 157 Vitogo Parade, Lautoka. ll 

appears that the law firm has been situated here for several decades. The Applicant 

contends that it is managing th is property on behalf of the owner and has been doing so 

since 2021. It appears that the monthly rental is $1,380. 

[5] It appears that a dispute arose hetween the parties over the signing of a lease agreement 

culminating in the Applicant issuing a Notice ofTennination of Tenancy in or about 

May 2024. Thereafter, the Respondent refused to pay any further monthly rental 

monies. 

[6] The Applicant li led a claim with the Small Claims Tribunal on 23 July 2024, setting 

out the circumstances of the Notice of Tem1ination of Tenancy and complaining that 

the Respondent had failed to make monthly rental repayments since May 2024, the 

outstanding rental arrears (plus photocopying costs) sought being $4,166. A hearing 

date was fixed for 6 August 2024 - it appears that the matter has since been transferred 

to the Magistrates Court and the Respondent has, I understand, filed a defence and 

counterclaim. 2 

[7] On 13 August 2024, the Respondent attempted to effect service of a statutory demand 

on the Applicant at its Lautoka office.3 According to the affidavit of Ronald Rajesh 

Gordon dated 30 September 2024, filed in opposition to the present application to set 

2 Counsel for the Respondent confirmed the same at the hearing but a copy has not been supplied to this Court. 
l Pursuant to s SIS of the Companies Act 20 I 5 a statutory demand is required to be served on a company's 
registered office. According 10 the records from the Registrar of Companies, the Applicant's registered office is 
I 04 Bro\\11 Street, Suva. 
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aside the statutory demand, he states at paragraph 5 that the statutory demand was hand­

delivered to the Applicant at its Lautoka office on 13 August 2024. In addition, the 

Respondent sent an email to the Director of the Applicant Company on 15 August 20244 

- the Respondent advised in this email that the statutory demand was delivered on 13 

August 'hmvever y our office had reji,sed to accept the same'. The Respondent at1ached 

an electronic copy of its statutory demand. 

(8] Reginald Manor Kant Jokhan states in his affidavit of 26 August 2024 that he received 

tl1e statutory demand by email on 13 August 2024. A copy of this email has not been 

supplied and this statement is at odds not only with Mr Gordon's affidavit but the email 

o f 15 August 2024; which only speaks of hand delivering the documents, not emailing 

them. 

[9] The statutory demand itself requires setting out. It is addressed to the Applicant 

company, 'a limited fiahifity company having ifs registered office at I Selbourne Street, 

the Fiji C/11b Building, corner of Tower Street, Suva, Fij'i, and having its branch office 

at Office No. fl, Popular Building, 42 Vidilo Street, Lawoka, Fiji' .6 The body of the 

document reads in part: 

TAKE NOTICE that WASU SIVAJVESH PTLLAY and RONAT,D RAJESH 

GORDON trading As Ciordon & Co o.f Suite I, Level, I 57 Vitogo Parade, 

Lautoka HERBY DEMANDS from yo11 the sum of FJD $49,680 /Fortv Ni11e 

Thousa11d SL>: Hundred and Eig!,tJ, Dollars 011/vl exclusive of interest and 

costs being the sum due and owing by you to WASU SIVANI:.'SH PILLAY and 

RONALD RAJ ESH GORDON trading as Gordon & Co.filr payments <?(money 

received wilhout a11thori1y and/or authorization as required under section 54 

and 55 of the Real Estate Agents Act 2006, the ji,lf details and parliculars of 

which have been provided to you and/ or are well known to you and/or ought to 

he known to you together with legal costs in the sum of 5650 /Six Hundred and 

Fiti.v Dollars). 

' Annexure RMKJ4 of the affidavit of Reginald Manor Kam Jokhan dated 26 August 2024. 
5 Ibid. 
6 II is nmcworthy that the Respondent was aware that the Applicant's Lauloka office was not its registered oi1Jce 
al!hough has not correctly idemified the registered office. 

3 



YOU ARE HEREBY REQUIRED to pay the sum <//FJD S49,680 .... 

TAKE N OTICE that the Companies Act 2015 emit/es WASU SIVANESH 

PILLA Y and RONALD RAJESH GORDON trading as Gordon & Co to 

present an application for the winding up of JOKHAN REALTORS PTE 

LIMITED to the High Court of F/ji upon the ground~ that JOKHAN 

REALTORS PTE LIMITED is unable to pay its debts or that it is insolvent or 

that it is just and equitable that it should be wound up. 

UNLESS THEREFORE the above amount together with solicitors costs is 

paid within 21 days (Twenty One Days) of the date oft he service of the notice 

given you WASU SIVANESH P/LLAY and RONA LD RAJESH GORDON 

trading as Gordon & Co inrends lO present an application to Wind up JOKHA N 

REALTORS PTE L/Jl1/TED witho111 ji,rther notice to you. 

[ I OJ The statutory demand was accompanied with a lengthy 8-pagc lelter from the 

Respondent dated 12 August 2024 setting out the basis for the amount allegedly owed 

by the Applicant. In short, the Respondent questioned the Applicant's authority to 

collect rent from the Respondent - the Respondent's position being that the Applicant 

did not have proper authority from the owner of the prope1ty occupied by the 

Respondent. A number of questions are posed 10 the Applicant for its response, 

including infom1ation on its authority to collect the rent. The amount identified as being 

a debt owed by the Applicant to the Respondent. being $49,680.00, is the amount of 

rental monies the respondent claillls it has paid to the Applicant over the years. 

Present proceedings 

[I I] On 26 August 2024, the Applicant filed the present Originating Summons 10 set aside 

the statutory demand with a supporting affidavit. 7 

1 Reing the affidavit by Mr Jokham dated 26 August 2024. 

4 



(12) The High Court registry released the documents on 4 September 2024.8 On the same 

date at I 0.04arn, prior to the release of the documents, the Applicant's solicitors 

emailed a letter to the Respondent infonniug them of the application to set aside the 

statutory demand and advising that they were awaiting issuance of the documents by 

the High Court. The same day, after the High Court registry had released the documents 

to the Applicant, its solicitors emailed copies of the documents to the Respondent. at 

4.06pm. The physical documents were served on the Respondent on 6 September 2024. 

[ 13] The Respondents filed an affidavit in opposition on 2 October 2024, being the affidavit 

by Mr Gordon dated 30 September 2024. Mr Jokhan executed an aaidavit in reply for 

the Applicant on 16 October 2024. 

Respective positions of the parties 

[14] The Applicant seeks to set aside the statutory demand on the basis that: 

1. The statutory demand has not been proper! y served on its registered office as 

required under s 515 of the Companies Act 20 15. 

11. The Applicant is solvent. 

111. There is a genuine dispute between the parties regarding the alleged debt. 

( I 5) The Respondent's position is as follows: 

1. They argue that the statutory demand was properly served. 

11. The Applicant has failed to serve its setting aside application within the requisite 

21 days under s 516 of the Companies Act and, therefore, there is no jurisdiction 

for this Court to entertain the application. 

111. There is no proper basis to set aside the statutory demand even if the application 

by the Applicant has been properly made. 

8 The rc lum dale on the documents being 11 September 2024. 
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Decision 

[ 16] The following issues arise for determination in this case: 

1. Whether the statutory demand was properly served on the Applicant in 

accordance with s 515 of the Companies Act 20 I 5? 

11. If so. whether the Applicant has filed and served its setting aside 

application within the requisite 21 days under s 516 of the Companies 

Act? If not, does the Court have discretion 10 enlarge the time and, if 

so, should the Court exercise its discretion here? 

111. If the application to set aside the statutory demand is properl y before 

the Court, has the Applicant established a basis for the Court to set aside 

the statutory demand') 

Was the statuto1y demand properly served on !he Applicant? 

[ I 7J Section 5 I 5 of the Companies Act reads: 

Unless the comrcuy can be proven lo the satisfaclion of the cowL a 

company must be deemed 10 be unable to pay its deb1s -

(a) If a creditor by assignment or otherwise, to whom !he 

company is indehled in a sum exceeding $10,000.00 or such 

olher prescribed a111011n1 !hen due, has served on the 

company, by leaving it at tl,e registered office of the 

company, a demand requiring !he company 10 pay the sum 

so due ('sta111101y demand') and the company has, not paid 

!he sum or secured or compounded for ir to !he reasonable 
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sc11isfac1ion of the credilor within J weeks of the date of the 

notice:9 

[I 8] Section 5 I 5(a) expressly requires the creditor to serve the statutory demand on the 

company ' by leaving if at the registered office ofthe company'. The Respondent does 

not dispute that the Applicant's registered of(ice is I 04 Brown Street, Suva. They also 

do not dispute that the statutory demand was not left at the Applicant 's registered office. 

119] Nevertheless. the Respondent argues that it's delivery of the statutory demand on 13 

and 15 August 2024 satisfies the requirements under s 515. The Respondent appears 

to suggest that they were unaware of the Applicant's registered office and that the 

Appl icant is at fault for not recording its registered ofi'ice on its web page. The 

Respondent is a law firm and will be aware that the detai ls of a company's registered 

o/lice is available to the public from the Registrar of Companies. I, therefore, do not 

accept this explanation by the Respondent. 

[20] The Respondent's main argument, however, is that there was · e/Jeclive informal 

service' on the Applicant as per the delivery on 13 and 15 August. The Respondent 

relies on the Austral ian decision of Advanced Mining & Civil Pty Ltd. v Wescat Plant 

Hire Pty Ltd l2016] WASC 413. The Supreme Court of Western Austral ia (Acting 

Master Strk) was considering whether there was effective service of a statutory demand 

by the creditor and endorsed the principle or effective informal service. One of the 

principles being, 'where a document, not served in a prescribed mode, comes to the 

a/lent ion of the sole director of a company ii will be presumecl, unless a strong case to 

the contrary is shown, that the director is the responsible officer and that service is 

good'.10 
The Respondent says that the statutory demand came to the at1ention of the 

sole director of the Applicant, being Reginald Manor Kant Jokhan, on 13 and 15 August 

2024 and thus the company had been etfe.ctively served. 11 The Respondent points out 

that the purpose of service is to make the party aware of a matter and there can be no 

question that th.is occurred with the delivery made. 

9 My emphasis. 
to Al 60. 
11 There arc, i11 fact, two directors of the Applicalll, the other director being Reginald Ravikam Jokhan -who is 
also the Secretary of the company. 
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[21] Counsel argues that the equivalent of s 515 in Austra lia is sim ilarly worded. I am not 

satisfied thal lhat is correct. It appears that the regime considered by the Supreme Court 

of Western Austral ia is as contained in their Corporations Act 200 I. The provisions 

pertaining to winding up and the use of a statutory demand can be fo und at Part 5.4 of 

that legislation. A creditor is required to serve the demand on the company but un like 

s 51 S(a) of Fiji's Companies Act, there is no reference to service involving leaving the 

statutory demand at the company's registered omce. Indeed, Acting Master Strk 

expressly noted at 58 that section 459G 'does not deal with what is service '. Section 

459E specifies the legal requirements for a statutory demand. emphasizing that the same 

is required to be served on the company but again providing no details as to what 

constitutes such service. Certainly, I am unable to find in the Australian legislation 

the words that are used at s 515(a), ic 'by leaving it at the registered office of the 

company '. 

[22] Furthennore, not only is there an absence of the material words found under s 5 I 5(a) 

but, un like Fiji's Companies Act 2015, the Corporations Act 2001 contains a definition 

at s I 09X of service on a company. It is evident from a reading of Advanced Mining & 

Civil l'ty Lid. v Wescat !'/ant Ilire Pry /,td that Acting Master Strk placed reliance on 

the wording of s 109X for that cou11's determination as to what amounts to service of a 

statutory demand in that jurisdiction. Section 109X(l) provides: 

(1) For the purposes of any law, a document may be served on a comJJam: by: 

(a) leaving it at, or posting it to, 1he companv's regi.\tered omce; or 

(b) delivering a copy of the document personal IF to a dirc>ctor of 

the co111pa111· who resides in Australia or in an extemal Territonr or 

(c) if a liquitlator of the commmv has been appointed--leaving it at. or 

posting it to, the address of the liquidator's ,~ffice in the most 

recent notice of that address lodged with ASIC: or 

(d) if an administrator of the conmum• has been appointed--/eaving it 

at, or posting ir to, 1he address of the aclmi11istra1or in the most 

recent no1ice of that address lodged with ASIC; or 
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{e) if a restn1<:111ri11g practitioner.for the compc11n• has been appointed­

-leaving it at, or posting ii lo, the address of the rc51ruc111rinv 

11rac1i1io11er in the most recenl notice of1ha1 address lodged with ASIC. 

[23] In Australia, service on a company includes service on the director of the company. 

Given Fij i has no such provision in the Companies Act, at least counsel has not referred 

my attention to any such provision, I am reluctant LO follow the Australian authorities 

on the matter unless it can be shown that their legislative picture mirrors that of Fij i. I 

prefer, instead, to rely on a p lain reading of s 515, which is that the Respondent must 

serve the statutory demand at the Applicant 's registered office. It is not an onerous 

obligation on a creditor. The registered office of the Applicant is I 04 Brown Street, 

Suva. The statutory demand was not letl at this address and, as such service, was not 

effected in accordance wi ths 5 I 5. 

[24] As the Appl icant has not properly been served with the statutory demand this Coun has 

no jurisdiction to set aside the same. This finding suffices to dispose of the proceed ing. 

However, I do wish to comment on a couple of matters that arose in th is case. 

Requiremen, to file application selling aside statutory demand 

[25J Section 516 requires a company to file and serve its application to set aside a statutory 

demand with the High Court within 21 days after the demand is served. If the 

Respondent's statutory demand had been properly served on 13 August then the 2 I 

days ended on 3 September while the 21 days wil l have ended on 5 September if 

service occurred on 15 August. The Appl icant fi led its application on 26 August, within 

the 21-day time frame. According to both counsel the Applicant was not permitted to 

serve the documents on the Respondent until the documents had been released by the 

registry with a return date. The documents were released by the registry on 4 

September, after the time had expired for service on the Respondent if the statutory 

demand was served on 13 August. The Appl icant had one day to effect service if the 

statutory demand was served on 15 August. The documents were emailed to the 

Respondent on 4 September but not physically del ivered until 6 September 2024. 
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f26) The Applicant accepted that if the stannory demand had been properly served on 13 

August then its present appl ication is late. It argues that the Comt has discretion under 

reg I 15 of the Companies Regulations 2015 to enlarge the time. The Respondent argues 

that the Court has no discretion and relies on the decision by the High Court in Walt 

Smith International (Fiji) Limited v Barrick (2020] FJHC 634 (7 August 2020). As the 

Respondent notes, the High Court determined in no uncertain tenus that there is no 

discretion available for the High Court to accept a late sening aside application 

irrespective whether the registry has contributed to the lateness by the timing of its 

release of the documents. It is worthwhile setting out the court's reasoning: 

5. Compliance wiih this section goes to jurisdiction. An application is ·made ' 
only if the requirements of s.516 are met. 1 do not accept that this only 
becomes an issue if it is raised by the respondent, and that if the creditor 
does not raise the issue of timely filing and service the court somehow has 
jurisdiction to set aside the statwo,y demund. Because of the wording of 
s.516 an application thut is not filed and served within the time limits 
prescribed is not 'made '. i.e. there is no appliccuion that the court has 
jurisdiction to deal with. whatever might otherwise be the merits of the 
application. 

6. The following passage from the decision of Gwnmow Jin the High Court of 
Australia in David Grant & Co Ply Ltd v Westpac Banking Corporation 
[/995) HCA 43 inte1prefing 1he identical wording of section 459G the 
Australian Co,porations Law makes 1he point: 

28 In providing //,(II an application 10 the court for an order seuing aside t1 

s1a111wry demand "may only ,. be made wilhin 1he 11 day period /here 
specified and 1/,(J{ an applicalion is made in accordtmce with s459G only ij 
wilhin I hose 21 days. a supporting affidavit is filed t111d a copy I hereof and of 
tire t1pplica1ions are served, subsec1imrs (2) and (3) of s459G auach a 
limitation or condition on the awhority of the court to set aside the demand. 
In this selling, the use in s-159G(2) of the term 'may· does not give rise to the 
considerations which apply were legi.sla1ion confers upon a decision-maker 
011 owhority of a discretionary kind and the issue is whether ·may• is used in 
a /acultative and permissive sense or an imperative sense. Here the phrase 
·an applicOlion may be made on(v within 21 days · should be read as whole. 
Thefnrce of/Ire term ·may 011/y ' is 10 define thejurisdicrion ~(fire court by 
imposing a r equirement as fo time as an ,'S."i<:nlia/ condition of1he new right 
conferred by s-15.9G. An imeger or element of/he right crea/ed by s459G is 
its exercise by application made within the lime specified. 10 adnpr what was 
said by Isaacs Jin the Crow11 v McNeil [/921} HCA 33, iii., n condition of 
the gift in s459G(lj that s11bseclio11 (l) be observed and, unless this is so. !he 
gift can never take effea Tire same is /rue nfsubsection (3). 

28, This consideration gil-es added force JO the proposition which has been 
accepted in some of the authorities that it is impossible 10 idemify the function 
or 11/ilityofthe word ·only· ill s459G(l) ifit does 1101 mean whal it say.<, which 
is that the application is to be made within 21 days ofsen1ice of the demand, 
and 1101 at s ome time thereafter and that to 1reaf s/ 322 as authorising the 
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court 10 extend the period q(2/ doys specified in s-159G >rould deprive the 
word ·only ' of effec1. 

The reference 10 s.1322 in the above passage refers to a later section 
of the Corporations Law that permits 1he court to extend time and 
otherwise relieve "party of the consequences of stric1 compliance 
with a.1pects of the act. 

7. As the lligh Court of Australia holdf in that case, a power in the same 
statute to extend time will not over-ride the mandc11ory nature of 1he time 
limits in s459G. Even less so 1hen is i i arguable that similar provisions in 
rules 115 and 116 of the Company (lf'inding Up} Rules 2015 will allow the 
court to waive or extend the time limits in section 516. It is a general rule 
ofstat11to1y inte,prelation tha1 the provisions ofan Act will rake precedence 
over the provisions ofsubsidia1J1 legislation such as Rules and Regulations. 

8. None of this is controversial or open to serious debate. /11 Fiji there have 
been a number of cases where the courts haw held that the lime limits in 
sec/ion 516 are mandatory, and that the courts have no power under the 
Rules to extend 1he time for filing an application to set aside a statuto1J1 
demand. or to waive strict compliance wilh the time limits set 0111 in the 
section. These include the decisions of Amaratunga J in Soutlt Pacific 
Marine Limited v Price Waterhouse Coopers and Nawi Jsla11d Limited v 
Price Waterltouse Coopers [2019} FJJJC I 19 and 118 (decisions issued 
simul!aneously) which were followed by Senevirame J in Skyg/ory Pte 
Limited v Bltaw11a Ben [2019} FJIIC 891 and -on application for leave to 
appeal the earlier ruling - /2020) FJHC J 61. Wi1h respecl, I agree with 
those decisions, and, although it may be tempting fate to say so, cannot see 
how the conclusions they have reached on !his issue might be challenged. 

9. 1he strictness of the time limits in s516 need to be belt er understood by legal 
practitioners than they apparently are, and more effi1rt taken to ensure that 
those time limils are adhered 10, and !he coun 'sand other parties' time is 
not wasted on applications under s5 l 6 thal are destined to fail because they 
are 0111 of time. In the Skyglory decision the Court responded as follows to 
a submission 1hat service of the application occurred after the 21 day period 
only because the I ligh Court delayed the release of documents: 

The applicam submits tlwt the delay was due to the Regis11y releasing the documem for 
sen,ice after the expiration of1he period ofl l days, The applicant sho11/d have knoll'n that 
1he 11 day period prescribed by the statute is to file and sen1e the application Ho1,,1ever 
1he applicanr filed its application 10 have the s101111ory demand set aside 011 /he HJ'• day, It 
should have given sufficiem time for the Registry 10 auemJ to the matter and release it/or 
sc~rvice within 1he perind prescribed by 1he Act. 

10. I agree thal !he responsibilily is on the applicant and ifs advisors to ensure 
that the time limits are complied wilh, but would add I he following related 
comments. Firs/, because an application under s.516 is an origina/ing 
(rather than inlerlocwory) 11101ionlapplication 0.8., r.3(4), which provides: 

Issue of the notice of an originating motion takes place upon its being sealed hy an officer 
q(1he Regishy. 
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appears 10 require 1hat it is.filed heji1re it can be served. Hence. solici1ors 
responsible .for the conduc/ of such an application need, when preparing 
and filing !he app/icalion, 10 allow themselves lime for service after !he 
motion is processed by 1he court s1aff and a/localed a hearing dale. Second, 
if the advisors don 't themselves under.wand !he manda101y 11a111re of !he time 
limils set out in s.516 there is Ii/fie chance 1ha11hey will be able to impress 
on 1he cow·/ staff the importance of releasing the app/icalion for service 
within the lime prescribed. 

I I. In response lo the applica1ion and affidavit of the applicant the re.1po11den1 
has filed two a.fjidavi/s · 

i. by the respond.en/ David Barrick himse/f, in which he replies al 
some lenglh 10 the afjidavil ofAtfr Smith, 

ii. by Ricky Singh (a solicitor at Young & Associates, solicitors) 
referring to the date of service of !he statuto,y demand issued hy 
Mr Barrick, and rhe da1e ofservice of the app/icanl 's applicalion 
to set aside the demand. 

12. The affidavit of Mr Singh shows that the s1a111101y demand was served on 
the applicant company on !he 9'" Oc!ober 2019, i.e. the dale ofrhe sta1111ory 
demand, while the applicant 's app/icalion ro sel ii aside was served al !he 
Lautoka offices of Young & Associales on !he 81h November 2019. There 
has been no challenge lo what is said in this affidavil. This means tha1 in 
terms of section 516(3) Companies Act the applicalion to se/ aside the 
statuto1y demand had to have he flied and served on or before 30 October 
2019 (i.e. 21 days a.fier 9 Ocrobe,). Hence !he applicanl 's application,.filed 
on 7th November and served on 8'" November 2019 was out of time. 

(27] The above construction may result in unfairness where the company has filed a timely 

appl ication under s 5 I 6 but the registry does not re lease the documents to be served 

until afler the 2 1 days has expired - arguably the same situation that may have arisen 

here if the Respondent had properly served the Applicant at its registered office on 13 

August 2024. Amaratunga J appears to have recognized this when suggesting the 

following in My Idea Pie Lrd (trading as Five Square.r) v China Navigalion Co Pte Lid 

(trading as Swire Shipping) f202 I J FJHC 220 (3 I March 2021) at 27: 

Section 516(3) (b) of Companies Act 2015 makes it manclato1y not only 

lo file the application within 21 days hut also serve the Defendant .. A 

copy of the application. and a copy oft he supporting affidavit ' . If there 

was a delay i11 the registry at least 'a copy 1ifthe applicatio11 'and other 

doc11me11ts filed i11 the registry could have bee11 served with a 110/e lo 
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indicate that it was yet to be issued from office, i11 order to comply with 

mandatory statutory requireme11ts co11tai11ed ill Sectio11 516 (3) (b) of 

Co111pa11ies Act 2015 and cannot blame the regislly or other procedure 

Ji)!· time taken, probably due to their own mi.wake in not.following any 

accepted method o_(institution ofproceeding. 11 

(28 J The authorities produced suggest that the Court has no discretion to enlarge time. I do 

not need to decide the issue in this case bur do wish to express some reservation that on 

such a construction a party through no fault of their own may 1.ose any opportunity to 

challenge a winding up petition simply because the setting aside application was 

released by the Registry after the requisi te 21 days had expired. 

Substance of application to set aside s1atuto1y demand 

(29] The Court may set aside a statutory demand where there is a genuine dispute about the 

existence of the debt. 13 If I had had to determine the substantive application, I would 

have found in favour of the Applicant on the basis that on the present evidence I am 

satisfied that there is a genuine d ispute between the parties. Further, I am satisfied that 

the Respondent's use of the statutory demand is an abuse of the process desii,•ned for 

winding up companies. 

[JO] The use of a statutory demand is a step in the process for liquidating a company that is 

not so lvent. A company is not solvent if it is unable to pay its debts when they are due 

and payable. 14 A statutory demand that remains unpaid after the statutory period creates 

a presumption that the company is unable to pay its debts. It is an avenue for creditors 

who have genuine concerns over the solvency of the debtor and the recovery of their 

debt. However, as Heath .IA emphasised in Biju investments Pte Ltd v Transjield 

Building Sol111ions (Fiji) Ltd [2024] FJCA (26 July 2024) at [41]: 

11 My emphasis. 
"Section 5 I 7(1Xa) of Companies Ac1. 
" Section 514 of Companies Act. 
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... a statuto,y demand is 1101 a debt collection process. Its sole purpose is to 

create a rebutrable presumption of insolvency. ff the creditor knows that the 

debtor company is not insolvent, it is an abuse of the process to use a statuto1y 

demand to obtain payment. Should that occur, any creditor that proceeds in 

thm way (and possibly, in a clear case, its le~al adviserl)15 may be at risk ofa 

subsumtia/ award of cos1s to mark the abuse of process. 

[3 I] Counsel for the Respondent acknowledged that the statutory demand ( and the 

Respondent's accompanying lcuer of 12 August 2024) was the first communication by 

the Respondent to the Applicant in respect to the alleged debt - an alleged debt based 

on inferences drawn that the Applicant docs not have authority to collect rental monies 

on behalf of the Respondent's landlord. There was no earlier demand by the 

Respondent for this amount. This dispute is, in fact, pa11 of a larger dispute between 

the parties that is the subject of litigation before the Magistrates Court. It is plainly 

obvious from the Respondent's lcner of 12 August 2024, setting out its basis for the 

alleged debt that the matter is not straightforward. The fact that the Respondent sets 

out its position for the debt in an 8-page letter speaks for itself. Of particular concern 

to the Court is the Respondent's use of the statutory demand. Counsel accepted at the 

hearing that the Respondent had no evidence that the Applicant was unable to pay its 

debts and was, in fact, using the statutory demand process to test the Applicant's 

solvency. 

Orders 

(32] My orders are as follows: 

1. The statutory demand has not been properly served on the Applicant 

and, therefore, the Court has no jurisdiction to consider the setting aside 

application. It is therefore dismissed. 

15 Harley v McD011a/d (2002) I NZLR I (PC) at paras (45] [47]. 
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Solic itors: 

11. While the application is dismissed, the Applicant has been successful 

and, therefore, is entitlt>d to costs sununarily assessed in the amount of 

$3,000 payable by the Respondent within 14 days. 

Saneem Lawyers for the Applicant 

Gordon & Co for Respondent 
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