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RULING 
0 I. The Plain ti ff ti led the current summons on 08, I I 2023 \\ ith the Supporting Affida, it 

of Manis ha l(umar. a solicitor emplo) ed b) the Plaintiffs solicitors and moved the 

court for the folio" ing: orders. reliet;,. 

Th.Jt !hi! H·irhin JL'fiun he reim·rut._•J Jnd rh.: tn,.Jfft!r r.:-inHuL1.;d rn tht! L'UIL\'t' 

list . 

., Thw f)rJen o( the .-1l.'Ting .\fu.'tl.!r ()t :}r'f
11 .--1.u:, .. ..rust _..,()~3 Iv i:xu:nded f(w 

L'r>mplhmct!. 

3. Thut thi.: rimt _t(1r ,u,.,,ici.: r~f this Swnnums hL· ufiri.dgi:d 

-/.. Thur 1..:0.\·L,· o(rhis upp/i1.,:utiun he L'0.\'18 in lhe cu1Lk' 

5 AnJ such fi1r£ht.!r or ulhl!r urders und dirt'c·ti01zs 1..1.s rhi, Hnnoruh/1;; ( 'oun 

deem u.ppropril.llt'. to make 

02. As per the Supporting Aftida, it of Manisha l(umar. it is submitted thaL pursuant to 

the orders of the Court made on 28/08/2023 for filing the PTC minutes \\ithin 07 days 

could not be complied "ith as the comments on the final draft of the PTC minutes by 

the 2"" Defendant was not recei,ed by the Plaintiff "ithin time. A timeline of the 

events as relevant to the email communications between the parties regarding the PTC 

minutes have been giv<!ll at a,erment 6 of the At1idavit. 

OJ. The I" Defendant objected to this application and as per directions of the Court filed 

an Affidavit in Opposition on 05/0J,2024. The opposition of the I ·1 Defendant was the 

undue delay in the proceedings as caused b) the inaction of the Plaintiff I" 

Defendant has pointed out that the order for filing the PTC minutes \\ithin 07 days 

was made on 24108/2024 and the Plaintiff onl) circulated the draft PTC minutes 04 

da1s later \\hich \\85 on 28108/2023. 

04. Plaintiff thereupon tiled an Aftidavit in Repl) on 12/04.'202-l and has claimed that the 

overall dela) in these proceedings "'as due to se,eral interlocutor) applications that 

\\ere made to substitute parties to the action owing to the death of these parties. 
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05. n,., I" Detendant filed comprehensiw v.ritten submissions on 21/03,2024 and the 

Plaintiff filed its \\ritten submissions on 06/06/2024 after s.ever:il adjoumm<!nts to file 

th<! same. On !9!06/2024, the Court fo.ed this application for Ruling on v.ritten 

suhmissions. 

%. ..\t th<! outset it is tn be noted that thi, Court in particular. had made orders for tiling 

of PTC, Order 34 Summons and Copy Pleadings 011 r,,o occasions. On 03'07·2023 

the Court ordered the PTC to be finalized and minute,; to be filed b) 07 IF '.'.023 and 

the Order 34 Summons and Cop) Pleadings b) I -l/07 2023. Plaintiff failed to com pl, 

v.ith this order and on the 24-0812023 mo,ed for e,tension of time to file PTC and the 

Order 34 Summons and Copy Pleadings. 

07. On the 24,08,2023. the Court granted an e.,tension v.ith consent of the Detendants 

and ordered the PTC minutoes to be tiled by 04-09 2023 and the Order 3-l Summons 

and Copy Pleadings b:, 13 09•2023 v. ith an Unless Order to strike out the \l. rit and the 

Statem<!nt of Claim in default. 

08. Plaintiff had failed to comply "ith the abme order too and the Writ and the Statement 

of Claim v.ere accordingly struck out by the Court on 06-' I 0,2023. 

09. The I" Defendant has abo submitted through its Affidavit that since this is a matter 

initiated in 2018. the I" Defendant is being prejudiced as a result of the passage of 

time and the fact that the I" Defendant has alr<:ad:, made an application for a Writ of 

Possession of the disputed proper!} follov. ing the appeal judgment in a related case of 

HBC 289• I 7. 

I 0. It is highlighted by the I" Detendant fhat the previous Master of the C,,urt on 

20,03/20'.'.3 had made orders for filing ,if the A VLD's. completion of disco,ef) anJ 

tcir filing of PTC minutes and Order 3~ Summons anJ Cop) Pleadings. As p,,r the 

said order the PTC minutes v.ere to be tiled b; 12pm on 09/06,2023 and the Order 3-l 

Summon, lllld Copy Pleadings b; 12pm on 30,06.2023. The Plaintiff had failed to 

comply v.ifh fhis order as v.ell. 
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I 1. The I" Defendant submits that the Plaintiff has only circulated the draft PTC minutes 

after 4 days from the Court order for tiling the PTC minutes "'irhin 07 days. It is 

submitted that this conduct of the Plaintiff clearly sho"'s that the Plaintiff has no 

regard to having the orders of the Court dulv complied \\ith. It is also submitted that 

the Plaintiff has tailed to explain the non-;;ompliance of all the previous orders of troe 
Court for tiling of the PTC minutes and the Order 34 Summons and Cop, Pleadin)!S. 

It is therefore in the submission of the I" Ddendant that the non-compliance of the 

ordl!rs of the Cuurt b~ tht! Plaintiff is intentinnal and ~ontumelious amounting to an 

abust! of the pnxl!ss of thc- Court. 

12. rhe l" Detendant has also ,,utlined the prejudice caused to it through the undue delay 

m,ing to rl1e conduct of the Plaintiff and has highlighted that the 1" Defondant has 

filed application for a Writ of Poss<!Ssion over the property in dispute following the 

appeal judgment in the case of HBC 289, I 7. 

13. Counsel for the I' Defendant has therefore. highlighted the overall lengthy delay in 

theSe proceedings and the fact that such delay is bound to cause prejudice to the 

Defendant due to the nature of these proceedings and effeets of passage of time on 

enjoying the fruits of a judgment obtained in a related matter regarding the same 

disputed property. The counsel has further highlighted that th.! Defendant"s 

constitutional rights guaranteed under sec. 15 of the Bill of Rights Chapter in the 

Constitution ofFiji is being infringed due to the conduct of the Plaintiff in this case. 

14. Plaintiff. on the other haml in its submissions has claimed that the non-compliance 

"as Jue to an ·impossible scenario· where the final confirmation on the PTC minut"5 

"ere not rec<!ived within the 07 days th.! Court granted to file the same. It is also 

submitted that the Plaintiff is alleging fraud as against the Defendants in relation to 

the transfer of the propert; in dispute and thus if the matter is not re-instated. it shall 

be the Plaintiff that \\ould be prejudiced of not ha,in:;: an opportunity to ha,e his 

matter dekrmined through the Court. 
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15. Couns.,I for the Plaintiff has also submined that the proper cause for the Court to take 

at this instance is to re-ins1ate the maner. In support of the Plaintiffs stance. the 

counsel for the Plaintiff has relied on the principles identified in the follov.ing cas.: 

authoritie,. name!_, Sa"l!Y v (Mia/ /2012{ FJHC S:Hi HBC201.]()()Z[_ 131/ .!,mu,v:i 

:'Of 21 and the celebrated English authoril) of Brllieq v Jgmq 1 /98-; .~C :'9- and 

according!) refer tn the cases of Wqd v Wqt/ [2Vrj FJHC MIJ. HBl ·1-1-1 cl//./ 1 /y 

.<;.,ptc111hcr ::01-1 and a pre, ious ntling of this Court made in the case of J:J:il!!.. 
Prusgd v flqkp.,, Pra,·ad d On· (5,'lfl,:(1 H(' ('f-vil Acrirm HBC' -..-1 u(~()]St]-1'" .i/dl' 

20231 

16. It is evident fmm the cas<: law in Fiji that there are two lines of authorities on the 

proper course to be takt!n one~ a matter is struck out for non-wmplianct! of an ·unless 

order'. There are conflicting decisions to suggest that there must he an appeal against 

the order for striking ouL v.hil,t the others hold, an application for reinstatement mllit 

be made before the same court which struck out the maner. 

17. lnoke J. having referred to ,e,eral High Court cas.es 011 this point came to a 

conclusion in Peteo v Se>Uh~U f.:i-Moml Ltd (2012 I FJHC 868: HBM09.2011 L I I 5 

Februar;, 2012> and held that: 

"Tlk!rt' r.1p0-'ars ro he much con_,t11shm us lo whi;rher the striking 011! or 

dismi.\sul qf an UL'liun pur.,·twllf lo cm "'unft>ss" orJt:r H'ht:ri: no hc:uring ,m the 

merit\' took place should ht: uprcult:d ur 1rhl!lhr::r it 'lhou/(I he the _,·uf,fi!cf o(un 

upp/ieurion tu rt:-instut..: hi:/ort: the .\luster ,.-,r Judge thu.1 maJe t!te onh·r 

Rt'cently. \'f!\-'t'rul deL'ision,· of this ( ·uurt wen:· cldivt!red on thr: 

q11estiun Wgtmull Ltd v CUL (F/1/J l/4 /20IO{ FJHC 448: HBCJ 75.2/Hll L 

(6 October 2010); Nake,;u ,. Lqkoln"'5llqdl /2012/ FJHC 818: 

HBC/lJ.2009 (27 Junuary 21112); ~ v Odt!Hi (]1112{ FJHC 8-1,f; 

HBC201.10/l2L (311 January 1011): GHl(Seafood (Fill/ Ltd v Na1Jve Luff/[ 

Trust &,qrd {21112/ rmc 853; Hli,LJS.1011 (2 FebrlUlf'}' 1012): NBF 

.4,mt Mqnggemrn{ Bqnl< v Krisl,11g /21112{ FJHC 835: HBC/29.J999L (2 

February 2011) The cnn,,;t:nm.,; is thu! the proper /JrtX.:t!dure is an applicatin11 

to ri:-instaft: ratht:r them an ap0;al. · 
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18. In the cas., of WESTERN LAND DEVELOPMENT AND INVESTMENT 

COMPANY LIMITED v ANIL KUMAR & OTHERS Ci,il Action No. 214 of 

2015 (Ruling 011 23 10912022). Master ~lohamed Azhar (as he then was) stated thus. 

· ThL· c.:ourt. 1,-rhich hu.r puH'er to .:xtcnJ thi: lime jiJr 1.:ornplir.1nc.: {)! irs orJc'1' 

,hon·n ,md ii i, prnreJ thuf. thcr,: is no ri:ul risk that tht! pt;.rticulur non

c,'ump/iJ!lc't' wcndJ render fuir tri.:,i/ impo~·sih/c. heu.JtL'-i: rht: rurposc (~f 

imrosin._1.; :.1 sanction i, I() umtro/ rh.: :1rrA·,:eJi11gs and 110, tu sw11n1urily 11lL,·f u 

prnu-.:dure :.1nJ to pruft'Cl its pruc,.:,.:Jing•• fi·om ht:in,; uhused Similarly. tlit:: 

su,w: L'OUrt fws tht' inht!rent puwt:!r IO t'Xlt!nd such ordt:?r /Jr to rt!vt'rst! and or 

cCJnci.:L it when prop,:r cuu.5e is shm-rn. As u rt?su!t. the court u:hidi imposeJ u 

l.,:un.Jiriunal nrJt:r is nut fun1.:tus ujji,:io , .. mJ uppliL'ulion _f()r rt.:instutt!mt'>ll. 

H'ith propt!r ju.stiticution jl1r JetJzilt. c,.m ht' mud-: ht?.fi..Jrt' tht.; sumi: cow-r tu 

rt'ric1r irs ordt'r. Accordin:,;:{v. H·l-b!n u claim or def~nci: is struck out clue roan 

un/,;ss order·_ tht! proptr procedure: to ht:__fol!o'.i'C:d h_v the porn· at dt:!Uult is 

to mukc JJ1 apphcation f(Jr reinstut<:mt.:nl unJ also to more the court /i>r 

extenfion o{rimr:_fur cmnplh.111ce ofrht! ordi:r o(thi: court ... 

19. In the Fiji Court of Appeal case of Trad( ,1/r Engmttd{t(l (Wqt/ [Jd and 3 Qt/Ira v 

La.isa Tqga a11d l Qtl,ers {]()(17 FLR 88. V,o-.. (FQO Ud v. Bank of H11wgi 

r2006J FJCA -- s,uxsll Prry,,d v HoHS{nK.:tHlbortn· f:C1JI-1J FJCA ~1. itMAllfffS 
(FIJI) Lhl v Rqm K11rqn [21///Rj FJHC 165. A•Pfesh Aslrw/11 Prt,sad v Fili 

/Je't!lop-nf &y,Ji !21JIJJ FJHC 15]. Dh/N!ndrq Sf,wh v .-11(,ufrp Slnglr [20/6} 

F./HC /1/f,IJ the Courts have held that the preleruble cause when a matter is struck out 

on a peremptof") order is for the aggrie,.ect part} to appeal against such order. 

20. I ha,e no reserYation on the fact that the High Court shall ha,e inherent jurisdiction 

andor inherent powers to regulate its own process. However. I have no hesitation. 

\\hatsoever. in holding that such inherent jurisdiction andior inherent po"ers shall not 

extend to a limit that a Court itself ma} exercise such po"'er to revisit its own orders 

and to revise such orders at a later stage, unless in ><J") e'lsceptional and recognized 

instances in la" The High Court. in m:, , ie". clear!:, has no such p<w.<r to re, isit its 

ov.n orders, "'hich could be included in its arsenal of inherent jurisdiction or powers. 

unless statutorily recognized in Fiji. 
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21. Ho"'""'' in this case. there is no objection by the I" Defendants on the point whether 

this Court "ould be revisiting its previous orders if the application for re-instatement 

is considered and "hcther the application for re-instatement in this instance is 

therefore erroneous in la\\. 

Moreowr. it is noted by the Court that the maner "as, in fact. struck out on the 

06/10!2023 t,11\cm ing the L'nkss Order made on 2410&2023 and no further ruling was 

made on any application for extension of time. As such. I tind that the Plaintiff is not 

in error for making this application for re-instatement. H,me\er. the Court shall 

consider the relevant legal principles and the factual matrix in this case "hilst 

considering "hether this application is meritorious and thus \\hether it should be 

al Im, cd or not. 

23. Accordingly. I shall proceed to consider the merits of this application pursuant to the 

relevant legal principles applicable in the gi,en situ.ation. I shall refer to the case 

authorities ofMqhfl!Hi v JfqtMka; HBc· ~:: 0(20/5 1Judg111en1 in Lc1utolw H(" Jwed 

0-! /I! 20/Yi and the case of W'l.f AngMs (FIJI) Ltd ,, Karu11; HBC -!2fJ oj !YM 

Oudgmenl in lull/okc1 H( · on 30 IJ" 2/Jillii. 

24. Pursuant to above authorities, in deciding an application for re-insllltement. the 

follm,ing factors need to be considered in deciding the application. 

aJ Adequate reason. 

b) Whether the application "as made promptly. 

c) Prejudice. 

25. This is a matter that \\as initiated on 10()7,2018. The maner \\as struck out on 

06, 1 0i2023 after 0:5 years and OJ months from the date of inception. A ci, ii matter in 

the ,\.tasters Court should litcrarily pre,ail for 06 months according to the Rules of 

the High Court, if all pre-trial proceedings are compkt.e<l according to the timdine 

pro, ided in the Rules. 
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26. It is noted that the Summons for Directions have been tiled in this case on 08/1012020 

and the orders on the same ha'° been made on 18/02/2021. It is on this day that the 

Court had initiall) made orders for filing of PTC minutes, Order 3.J Summons and the 

Cop) Pleadings. Hov.e,er. from that date onv.ards the Plaintiff had taken O\er O I )ear 

for tiling of its A VLD. which v.as done onl) on 02!0312022. 

It v.as then re\ealed on the I 7-06°2022. as per the notes of the pre\ ious Master. that 

the I'' Defendant had passed av.a). Hov.e, er. the Plaintiff onl) took steps to file an 

application for substitution onl) on 3 I I 0:2022. The orders for substitution were 

tinall:, grunted on the 15 02;2023 . 

.c8. 011 20 03-2023. the Court made further orders for tiling of the PTC minutes and Order 

3.J Summons and Cop) Pleadings by ()9;()6!2023 and 3010612023 respective!). The 

Plaintiff failed to comp!) with the same. 

29. On 03/07,2023. this Court e.,tended the orders for tiling of the PTC minutes and 

Order 3.J Summons and Copy Pleadings b:, 07!07!2023 and 14107 2023 respectively 

v. ith an unless order for payment of costs. The Plaintiff failed to comply with the 

~me. 

JO. Then again on the 2410&2023. this Court ex,ended the orders for filing of the PTC 

minutes and Order 3.J Summons and Copy Pleadings by 0410912023 and I 3!09."2023 

respective!) v.ith an unless order for striking out the Writ and the Statement of Claim. 

The Plaintiff failed to comp I:, v. ith the same as v.ell. 

31. Except for the dela) in compliance with the orders made on 24!08!2023 there are no 

e.,planations given for the extensive time wasted by the Plaintiff in tiling the PTC 

minutes in this matter. The conduct of the Plaintiff in this case is clearly contumelious 

and unacceptable. The overall dela:, of5 :,ears 03 months in this case is largely ,:ming 

to the lethargic and unscrupulous condu<:t of the Plaintiff 

P As the I" Ddendant has pointed out, it v.as the I" Defendant that had filed an 

application for vacant possession of the land in dispute pursuant to HBC 289/17. The 
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current matter by the Plaintiff v.as tiled thereafter. .-\s per the app.,al decision in HBC 

289117. th<! I" Defendant has submitted that the Plaintiff has been ordered to submit 

the vacant possessicm of the disputed land and the I·" Defendant has alread; tiled an 

application for a Writ of Possession folkming the same. The conduct of the Plaintiff 

in unduly dela; ing ci1e pr0eeedi11gs in this cac;,.,, therefore. undoubted!; prejudic,,s the 

I'' Defendant. 

33. If the Plaintiff is alleging fr<1ud a1samsl the I·' Defendant <1nd is claiming that the 

rranster of the disputed land \\as fraudulent it is more ci1e reason for the Plaintiff t,, 

exp.,dite the proceedings in this case "ithout any delay at all. Gi,en the fact that in 

another case, the Plaintiff has alread; b,,en ordered b) the Court to handcner the 

vacant poss.ession of the disputed property to the I" Defendant. then the Plaintiff 

should ha,e prosecuted this case with due diligence and e,peditiousl;. Hm,e,er. the 

conduct of the Plaintiff is ckarl:- contrar, to the above. 

34. \1oremer. I do not find the reasons gi,en on behalf of the Plaintiff to e.xplain the 

delay in "asting 04 da;s from the orders made on 24108,2023 to file the PTC minute, 

"ithin 07 da;s. to circulate the draft minutes onl) on 28/08,2023. The Plaintiff"''' 

\\ell aware of its continuous non-compliance of the orders and that there \\BS an 

unless order made b; the Court. 

35. Peremptory orders of the Court are made for the parties to comply with and not for a 

declarative purpose. Lnless there's unavoidable drcumstance. non-rnmpliance of 

such orders shall strict!) hring about the unfavorable consequences implied in such 

order. The lethargic and,or unsaupulous conduct of a part) nr its solicitor shall not 

provide an escape from the cons.,quence, of such an order. 

36. In considering all the aoo,e facts. I ha,e no hesitation in rejecting the reasons gi,en 

b; the Plaintiff in explaining the non-compliance of the Court order and find that the 

reasons are in fxt an attempt to co.er up the lethargic and sporadic conduct of the 

Plaintiff in these proceedings. 

37. Conduct of the Plaintiff in these proceedings and the dela; caLLc;,.,d therein is. in 

Court's considered view. a breach of the constitutional right provided in Sc<:. 15 (3) of 
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the Constitution of Fiji. A part} to a ci,il dispute in Fiji has a constitutional right to 

ha,e that dispute detem1ined Y.ithin a reasonable time. A period of 05 1ears and 03 

months to partial I, compkte the pre-trial steps in this matter is a clear , iolation of 

that right. 

38. At the same time. it is further noted that upon the matter being struck uut the Plaintiff 

took O\er a mnnth to file rhis applii..:ation for n;-instakmi;:nt. thu:; making this 

applicaticm nut being filed pmmptl, There is no explanation gi,en h, the Plaintiff for 

this dela1 as y.eJJ. 

39. In v1..:" of th~ abo\·e findings of the Court. I conc\ud~ that this summon<;; for re

instatement of the Writ and the Statement of Claim has no merits and that it shall 

necessaril) fail based on the discussions and findings of the Court in the foregoing 

paragraphs. 

40. Court shall according!) strike out the Plaintiffs summons tiled on 08- 11 2023 subject 

to the follo\\ing orders. 

41. Orders of the Court 

I. The Plaintiffs summons dated 08 th No,ember 2023 for re-in;tatement nf the 

Writ of Summons and the Statement of Claim is refused and according!:, 

struck out and dismiss.,d. 

The Plaintiff shall pa) a cost of S 3000.00 to the I" Defendant in this matter 

"ithin I .J da1s from the date of this Ruling. 

3. Proceedings accordingly dismissed. 

At Suva, 

28/10/2024. 

L. K. W kknuna.s• l.ara, 

Acting Master of the Hi&b Court. 


