CRIMINAL CASE NO: HAC 07 of 2024

STATE
MARSEU SEFETI INOKE
Counsel : Ms. Rukalesitice with Mr. Muhamimed Rafig for the State

Ms. Karishma Kamar with Mr. Alifereti Wagavakatoga for the
Accused:

Sen:ben:el-!aarmg iﬂSeptember 2024
Seritence. : 11 October 2024

The name of the complainant is supprésse

y. the compiaingnt will be reférred to as

SENTENCE

I8 Marseu Sefeti Incke, as per the Amende;i information- filed by ‘the Director of Public.

Prosecutions {DPP), you were charged; with-the following offence:

msr COUNT'

RAPE: Contrary to Section 207 {1}:and (2) (b and (3 of the Crimes Act 2009,

Particulars of Offence
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Thrs matter was' fitst caiied before the High Court on 16 January 2024. The mfamaﬁon was
filed-and served om 29 April 2024; ang the Disclosures refevant to the case were ﬁied and
sewed on 2 May. 2&24 The matter was then adjourned for piea. When thepiea was, ﬁfsttaken
on8 Mw 2024, you: pieaded not guilty to the charge.

On 22 May 2024, Cour ""gemutted the State to mkze an amendmam: tothe mﬁamﬁun in

in the Amended: !nfofmatwn Th?s t:aﬂ t Was sattsfiad that wu pleaded gmltv anye
free will:and free from any influénce. Codrt foimd that you: fu!iy understoad thenia
charge against you ‘and the consequences of your guilty plea.

On.5:fune 2024, the Summary of Facts wiere filed in Court and were read out and explained to
you. You said you-understood.and agresd to the same. Accordingly, Court:-faund your guilty
plea in respect of the chatge of Rape to be uneguivocal. | found: that the fétfi{ﬁﬂﬂﬂﬁf?ﬁ_ all
eleiments of thé count of Rape in:the Amended Information, and found the said ¢
on the Summary of Facts agreed by you. Accordingly, | found you guilty on wur m plea and
{ convicted youof the count:of Rape ascharged.

Thereaﬂer this rmatter was fixed for sentence hearmg on 7 August 2024, Marseu Sefeti Incke,
on that day your Leamed Counsel informed Court’ that you had alleged that you hat: been
wrongly advised as to your plea. tn the circumstances, vour Counsel moved that your piea of
guilt be vacated.

However, it was dear to this Court that you had understood and adinitted to the Sufimary of
‘Facts on the day it was fead out to you. Accordingly, this Court had determined tharycgr guilty
p!ea in tespect of the charge of Rape to'be unequivocal. Only thereafter did Court fing: you
guilty'an your own plea arid:convict you of the caunt of Rape. Th}s Court was also mmdful af
what you had mfmneel Court through your Leamed touns&l on. 8 May 2&2;4 when you had
nlewed not. guil -the charge on the said day. The Ceurt Recoed will speak for itself.
mere§ore, tms cmm;s_ , _:___:l'int;pgrmif your apphmtim to withidraw or matewur plea.of gaiit.

Marseu Sefeti Inoke, | now proceed to pass sentence on you in respect of the count f Rape.
The Sumimary of Facts filed by the State-was as follows:

L The Accused is one Marseu Sefeti inoke fmaije} who mas-f=§a years old-at the time-of
the offence and Is of Maimw, Cuvy, Szg:;taka Unemployed

2 The Victim is un&-éwm‘gema}éj wiho was 10 years old at the time of the offence
and is alse of Nelcovi,. Cuvu, Sigatoko.

3 The Accused is the Victin's uncle. The Victim's father's sister {Victii's aunt) is
mytried to-the Accused.



éxplains thﬂt whiflé he was licking ! her ungma, he was mrmng h'fs mﬂgu& tfp ana’ dovi.
The Accused. hod not. peﬂetmted his tangue :ﬁsxde the vaginal apemng but: only
peneirated the Victim's valva with his tongue. The Victin explains in fier stotements
that'the. Amused hcmf fie:ken' her uagim between the surface and vaginal apenmg

whife the Accused was doing this, the Accused’s wife (Silina) to his surprise had come
bm:k home and hegan knocking on the front door. At this point in time, the Accused
told the Victieh to hidé under his bed, dnd the Victim, foliowed the Af;cvs&d’

""" instrictions. The Accused apened the door of his house to let Silina ms:dia. Siling then
found a pink pantyon the. floor of their bedroam and then she maqageﬂ to find the
Victim biding under the bed. Silina then asked the Victim why she was faying naked
underthe bed and the Victim ther fefnyea‘ the em;ire mcident to her. The Accused had
by then left the house. thna ‘then taok the V’ctim to her {the Victim’s) home and.
refayecf the: mddent to the Victim’s mother {Temszuj

The matter was then reported. to. Police by the: Victim's mother. The Accused wos
arrested and questfanea‘ under- cdution,  on wideo recording, wﬁereby he fully
admitted to committing the offence and also canfessed to Police that tb:s was the
third tifme e had done this.

Anfexéd hereto-and muorked as '-‘-‘};M&guas' A% s ‘a copy. of the transcript of the
-Accused’s Video Recorded Caytion Interview.

On'the date OF his ptea;, the Af:cused had pfead’ed gmfty on his own free will in the
presence: af his Counsel i Court:

The Victim.was: medically examined hawever there dre no moteriof medical evfdeﬂce
o5 the &ﬁeﬂce mfy Invelved oral penetration of the vulva. There were no m;w;es
noted.

{9] Marseu Sefeti Inoke, you have admitted to the above Summary of Facts and taken full
" responsibility-for your actions,




{10]. The camplainant’& date of birthis 11 May 2013 {As per her Birth Certificate]. Therefore, 3t the
titne your: :::ammntted this G&Enm on her; the:¢complainant was just 10 years of age and, as
such, @ juvenile. You are the uncle of the complainant. Your wife is'the sister of the
complainant’s father. Therefore, this is an offence which is in the nature -of a domestic
viglence.

[31] Section 4{1) of the Sentencing ahd Penaltics A Na. 42 of 2000 (“Sentencing and Penalties
A;at"} stipulates the relevant factors that 2 Court should take into account during: the:
sentemmg process. The factors are as follows:

4. — (1) The only purposes for which sentencing may be imposed by a court are —

fa} to punish oﬁénders~, to an: extent and in 4 manner which is just in all the
clrcumstances;

{6} to protect the community fram offenders;

(c] to deter offenders or other persons: from committing offences of the same or
similar nature;

{d] to establish conditions so. that rehabilitation of offenders may be promated or
Focilitated,:

(e} to signify that the court and the community denounce the commission of such
affences; or

{f} any combination of these purposes.

(12] | have duly considered the above factors in determining the sentence to be imposed.on you,
which is primarily to punish and deter offenders or other persons from committing such

offences and also ta signify that the Court and the community denounce the commission of
such offences.

[13] Section 4{2) of the Sentencing and Pga;{tie; Act provides that @ Court must alsa consider the
following factors when sentencing an offender:

(2} in $éntencing bffenders o court must have regard to —

(a) the maximum penaity prescribied for the offence;

(b} currént sentencing practice-arid the terms of any applicable guideline. ;s:dgm ent;
(c) the natute and gravity of the particular offence;

(d] the affender’s culpability and degree of respansibility for the offénce;

(] the impact of the offedce 6 ony victim of the offence and the injury; loss or damage
resulting from the offence; |



i

178 whether the ojffender p!easied wilty to the a_iﬁeﬂce, and if so, the stage in the
A_pmcgedmgs at which the offender. orindicated an intention ta do so;

{g)ﬁtﬁe condect of the offender during the trial as an indication of remorse or the luck of
remorse; . '

(f)-zrhéiQﬁé&d;éfsijpﬂeﬁif&ﬁ&arq@tﬂ;

(i} the preserice of ony, aggravating t}rmmgatmg factor cancemmg the offender or Gny
other cifcumstance relevant to the commission of the offence; and

(k) any matterstated in this Decreé o5 being grounds for applying a particular sentencing

option.
[14] Furthermore, Section: 4 {3} af the: Semencmg amf, Penalties Act stipulates the factors that a 3
Court must have: regarﬂ toin sentencmg offenders for a domestic viclence offence;
“43)iIn sentencmg offerdérs foran offence; mvo! ving domesnc viglence, a court must also
have reggrd to — 5
,i:(a} any special considerations. relating to: the physical, psycﬁalngicaf of other
characteristics:of a victim of the offence; including — i
{i) the age of the victimy |
: |
{iti whether rﬁ'ﬁ‘m‘#ﬁm&w was pregnant; and [
|
|
|
(e) the comduct of the offender towards. the victim since tﬁe offence, and any matter
wihich: Indicutes whether the oﬂender -
(i} accepts vésponsibility fok the offence and its consequences;
{fr} has token steps: to-muke amends to.a victim, mcfgdmg acﬁon 1o, mimm{se or address :
the negative impacts of the offsnce on g-victim;



(iii} may pose any further threat to o victim;

{f} evidence revenling the offender’s —

(i) attitade to the offence;

(ii) intention to address the.affending:behaviour; and

(i} likelihoad of continuing to:pose o thrédt to aivictimy; and

{g) whether the offénder has sought and received counselling or other assistonce to
address the offending behoviaur, or is willing to underwke such counselling or seek such
assistance.”

[15] Marseu Sefeti ;mk&;_!_have duly considered the above factors as well in determining the
sentenceto be imposed an you.

[16] The offence of Rape in terms. of Section 207(1} of the Crimes Act carries a maximum penaity
of imprisonment for life.

[17] The severity of the offence of Rape-was highlighted bythe Fiji Court of Appeal in the case of
Mohammed: Kasim v. The State {1994} EICA 25; AAU 21 of 93 (27 May 1994); where it was
stated:

= It raust be recognrired by the Courts that the crime of rape has become
a!tagether too frequent and thot the semtences imposed by the C‘awts for that
crifne mist more necrly reflect the undmstandable public. outrage.”

[18] In the case of The. State v tasaro Yuragabeci and ‘Others {ghreported} Suva High Court Crim.
Case No, HAC0008.19965; Pain ) said:

“The Courts have made it clear that fapisfs will be dealt with severely. Rape'is
generally. regwded ‘as one of the gravest sexual offences. It violates ond
degmdes @ feﬂow humaon Béing. The:physical. and. emotional consequences to
the victim are: Iikely to-be severs. The Courts must protect women from such
degradation and trouma. The increasing prevalence af such: a}ifendmg in the
community colls far deterrent sentences.”

[19] In State v. Marawa [2004] FIHC 338; HAC 16T of 20035 (23 Apeil 2004); His Lordship Justice
Anthony Gates stated:

“parliament has prescribed the sentence of life imprisonment for rope, Rape is
‘the st serious sexual offence. The: Cotwts have- reﬂgcted increasing pubilic
intolerance for this criné by bardening their hearts to offenders and meting-oist
harsher senterices”.

“A long custodiol sentence. is inevitable. Thiis.is to mark the gravity of the offence
os fe!t cmd correctfy 30, by ‘the wmmamiy I’mpmonmnt emphosizes the




public’s: mommmt and serves as-awarning to-others wha may hitherto regard
suchacts e‘fghﬂy ﬁn& mitst pot igr the vahd:ty af the imposition af condign
punishment for serfous crime. Lastly the seéntence is set in order to protect
women amsm crimes: Roberts and Roberts rzssz}zx: cr. Appﬁff&} 8* mestare

ion's: chﬂdren miist be proteeted am:f they musf be ﬂi!owed
¢ atur!ty ummiestea‘ sta‘i:hu;‘agfsts tefi us that the effect.of

into account: wh\m sentancmg an: offender who' has been convicted of Rape:

“ta} whether the crime hﬂﬂ' &een planned, ‘or whether it was. Incidental or opportunistic;

(b) whether there had been a breach of trust;

{c} whether committed alone;
(d)-hethier a!:qfiﬂi‘ or drugs had been used-to condition the victim;

> vigtim was disabled, mentally or physically, or was specially vulnerable as.a

(1) whether the Impact an the victim had been severe; traumatic, or continuing;

(g} whether actuatvidlenice hod been inflicted;

th) : or pain had been caused and if 50 how serious, and werg-tfze;r- potentiolly




[23]

{24}

[25]

[26)

(i) whether the method of penetration was dangerous or especially abhorrent;

{j} whether there had been a forced entry to o residence where the victim was present;
{k} whether 'thg incident was sustained over a.fong period such as severgl hours;

(1) whether the incident hod been especialiy degrading or humilioting;

{m).if a plea of guiﬁy was tendered, how early hod it been gmen. No discount for plea after
victim hid to go into the witness box r.md be cross-examined. Little discount, if at start of trial;

{n} Time spent in custady on remand;-
{o) Extent of remarse and an evgiﬁaffgn of its genuineness;
{n} if other counts or if serving another sentence, totality of appropriate sentence.”

His Lordship Justice Goundar in State v Apisai Takalaibou — Sentence [2018] FIHC 505; HAC
154 of 2018 (15 June 2018); making reference to statistics of Aggravated Burglary cases filed
in the High Court in 2017 @nd 2018, stated that “A factor that influences sentencing is the
prevalence of the offence inthe community.......The more prevalent is an offence, the greater

-vhe need is for deterrencé and protection of the community.”

This has also been affirmed by the Supreme Court in Alfoaz v. State [2018] FISC 17;
CAV0009.2018 (30 August 2018); where it was recognized that. the prevalence of cases of child
rape calls for harsher punishments to be imposed by Courts. Their Lordships held:

“According to the statistics released by the Director of Public Prosecutions Office

it appedrs that @ number of rape victims as well as victims under the age of 18
years and victims in domestic relationships or relatives were alsa victims.of other
serioits sexus! offences. The rape of chifdrén is a very serigus offence and it is
very fréquent and prevalent in. Fiji.. The courts must impose -harsh penaities
dictated by the legisiotion. The courts should not -‘ement!y ook at this kind af
éerious cases of rape of chiidren of tender years wﬁerr punishing the offenders.”

in the case of Anand Abhay Rafv. The State {20341 FISC 12; CAV 0003 of 2014 (20 August
2014); Chief lustice Gates (withJustice Sathyaa Hettige and Madam Justice Chandra Ekarrayake
apreeing) endorsed the view that Rapes of juvenites (under the age: of 18 years) must attract a
sentence of at least 10 yeats and the acceptable range of sentences or sentencing tariff is
between 10 and 16 yearsimprisonment, |

However, if the. case of Aitchesonr v State. [2018}’ FISC 29; GW&HH of 20118 (2 November
2018); Mis Lordship Chief Justice Gates: (with lustice Sa!eem Marsoof and-Madam Justice
Chandra Ekanawke agfemng] stated thatthe sentencing: tariff for the Rape of a juvenile shouid
; d to-between 11 and 20 years imprisonment. His Lordship held:




“Tﬁ&:itqrﬂp{eﬁaﬁﬁygét j*'ra;n* 'r‘:v“I!iefﬁfiiate'{EBM}EfSCi

cmd mftrga:mg, clrcumstmces, com;demmm af remorse, ea 'as, aﬂd Zf ﬂéff? fﬁme ]
remamf awmmgg trial ;br the fnaf sentence outrome. The creased tariff represen
denumat.fan of the courts in the strongest terms.”

f27y iﬂﬁffcﬁesmvmeﬁuym},itwaisa;d

pizyﬁéﬁ??hady af his victim; & mpist zﬁegraﬁes tﬁe U ery._s,o;d‘;of G hegc;{es::.t,tf“_enmug?ie:w

[28] In detam’immg the statting point within the said tariff, the Caurt af Apﬁaa[ in, Lufsmsa
orblvaki  State [2013] FICA 151 AAU 0018 of 2010 (5 March 2013); ‘has fnrmuiateﬁi the
following guiding principles;

“In selecting ‘o starting point, the ‘court must have regerd to on ‘objective
's*eﬁoamss of the offence. No ref&rense sbou}a“be muade to the mmgntmg and
‘aggrave tiﬂgtfhcwrf mms t:me Asamqttemfgoad practn:e, tbe stamng ;wmt

;;_‘__‘______'plamant ins'tead' you have breached the trust expected fmm you and the

Eiéach W3S Broass.
{if)
i Yo
arid the _:;ehv pan:t fio; regardta her persanal secunw,, dlgmtv or pr‘ivaev




v} The fragquenj; prevalence of the offence of Rape in our society today, especially
cases of child Rape.

[31] in mitigation you have submitted as follows:
{ty Thatyouare afirst nﬁﬁnd&n
(i) You have submitted that you are truly remorseful of your actions.

(iiy You have fully co-operated with the Police when you were taken in for
questmnmg and subsequentw ch&rged for this matter instead of trying to
czrcnmvent the course of justice.

{iv) That you entered a;guitty-pleai during the course of these proceedings.

[32] Marseu Sefeti Inoke, you are now 51 years of age {Your date of hirth being 23 June 1973]). You
have six children - a 27 year old daughter and five sons-whe are in the ages of 24, 22, 15, 11
ard 9. Prior te being remanded forthis case, you were said to be residing at Voua village, Cuwu,
Nadroga. You were s3id: to be self-employed as a Driver, earning approximately $500.00 per
week., However, the. above are all personal circumstances and cannot be considered as
mitigating circumstances.

[33] Marseu Sefeti Inoke, considering the afeireme:stione;d aggravating factors; | increase your
sentence by 3 further 5 years. Now your sentence for the count of Rape would be 16 years
imprisonment.

[38] Marseu Sefeti Inoke, as.per the Antecedent Repert (Previous Convictions Report) submitted
by the State; it is noted that you have oneprevicus conviction dating back to & january 1998.
On that day, you had been-sentenced by the Magistrate’s Court of Sigatoka to 12 months
imprisonment, which termywas suspended for 2 years, for the offence of Larceny {Magistrate's
Court of Sigatoka Case No: 23 of :!9598]

[35] interms of Section 3 of the Rehabilitation ot Offenders (Irrelevant Eonwct%ons) Act No. 11 of
1997 ‘[Rehabilitation of Offenders . (Irrélevant Convictions) Act], the term “irrelevant
conviction” has been defingtiin the following manner:

3, For the purposes of this Act, a conviction Is irrelevant:-

{a) where there is no direct relationship betweert that conviction and the porticular matter in
respect of which it is sought to take that t:afmctxnn inte account; or

(b1 if the rehabilitation period has expired.

[ae] 5ectftm .3 e& the hct broadly: defines what “direct relationship” means; while Section 5 of the
m deﬁnes the term "rehiabilitation period” as follows:

10



5.1} waitbstaﬂﬂiﬂg,zsuﬁseeti‘ﬁa {2}, the rehabilitation peried appiicable to a conviction
is:

(a}in case of u person who is seventeen years.or over, ten years; or

(b} incuse of a person wha js under the age of seventeen years,-

(2] Subfect to sibsection (1), the rehabilication period agplicable to Part 1, is five years.
[Emphasis is my ownl.
187] Section 6(1) of the Rehabilitation of Offenders (Irfelevant Convictions) Act provides:,

6.-(1} The rehabilitation period commences:-

{a) q_nfm'e' date afronwcﬁon or

i der.iuct two years fmm your sentence;N
years: smpnsmment

?grant vﬂu 2 urthe; dasoaum af 4 years Now \}dur sertente for the count osf Ra}ae'wauld.he‘m:
years. “F.;‘F.’ ‘-W“MEHL

31




[41) Accordingly, | sentence you to a:term of 10 years imprisonment. Pursuant to the pravisions of
Section 18 of the Semtencing and Penalties Act, | fix your non-parcle period as 8 years
imprisonment.

[42] Section 24 of the Sentencing and Penalties Act reads thus:

“‘?f an: o&nder is sentenced to a term of i :mpresnnment, any: penad aftime durmg
which the-offender was held in.custody priorto the triaf of thé matter or matters
shalf; iiless & court atherwise. étders, be regarded. by thé coort.gs period of
imprisonment ofréady served by the offender.”

[43] You were arrested for this case and produced in the Sigatoka Magistrate’s Court on 26
Decernber 2023 and remanded into custody. You have remained in custody since that day.
Accordingly, you have beeri in custody for a total period of 9 % months, The pericd you have
been incustody shall be régarded as period of imprisanment already served by you. | hold that
a period of 9 % months should be considered as setved in terms of thie provisions of Section
24 of the Sentencing and Penalties Act.

[44] in theresult, your final sentence is as follows:

Head Sentence - 10 years imprisonment,

Non-parole pericd - & years imprisonment.

f-;g_xas_ideﬂng the time you have spent in remand, the time remaining to be served by you is as
follows:

Head Sentence - 9 years and 2 % onths imprisonment.
Non-parole period - 7 years-and 2 % months imprisonment.

f#&] You have 30-days to appeal to the Court of Appeal if you so wish.

HIGH COURT OF Fill

Dated thls 1 1“‘ Day of October 2024
Salicitars for the State :  Office of the Director of Public Prosecutions, Lautaka.
Solicitors for the Accused . Office of the Legal Aid Commission, Lautoka.



