














v. Mr Nandan pointed out that there was, in fact, a separate statutory
mechanism that Westpac should have used against the Appellants. He

relied here on s 99 of the Bankruptcy Act which reads:

Where application is made by a judgment creditor to the
court for the committal of a judgment debtor, the court may,
if it thinks fit, decline to commit, and in lieu thereof, with the
consent of the judgment creditor and on payment by him or
her of the prescribed fee, make a receiving order against the
debtor. In such case the judgment debtor shall be deemed to
have committed an act of Bankrupicy at the time the order is
made, and the provision of this Act, except Part 8, shall apply
as if for references to the presentation of a petition by or
against a person there were substituted references to the

making of such a receiving order.

[7] Mr Chang responded as follows for Westpac:

i He noted that the issue as to whether a party could commence
bankruptcy proceedings while a JDS was on foot had been raised as
a preliminary issue before the learned Magistrate at the hearing on 7
July 2023 but had been abandoned at the time. Mr Chang referred
to pages 451 to 453 of the Magistrate’s Record.'Y The learned

Magistrate had noted:'’

Ms Ben [for Appellants]: Preliminary application is with
court reduced. ........... deals with bankruptcy and JDS after
....... My Nand [also for Appellants] says they don 't wish to

press the preliminary point."?

10 The typed record at pages 451-453 is based on the learned Magistrate’s handwritten notes.
11 At page 451 of the Magistrate’s Record.
12 1t is difficult to glean from these notes the exact nature of the preliminary issue.
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(8] In reply, Mr Nandan stated:

i. He was not present at the hearing in the Magistrates Court when
the receiving order was granted (he was not acting for the
Appellants then) and, therefore, was unable to say whether the
‘preliminary  application’ recorded in the Magistrate’s
handwritten notes was the same issue advanced in the present
appeal, namely that a party cannot initiate new insolvency
proceedings while a JDS remains on foot. He further stated that -
it was not clear from the notes whether the Appellants abandoned
the point or simply did not press the matter with additional

argument.

ii. Mr Nandan submitted that the time for making an application
under s 99 would, in fact, be at the time that a court is considering
making a committal. In the present matter that would be when a
Magistrate is considering activating the Appellants’ suspended

committal.

iii. In terms of costs, he submitted that the appeal was not frivolous,
and that there were important jurisprudential and administrative
issues that arise in this case. He resisted indemnity costs or larger

than usual costs.'?

Decision

[9] This appeal is brought under s 100(2) of the Bankruptcy Act 1944 and Order 55 of the High
Court Rules 1988.

[10] Pursuant tos 100, an appeal lies from an order of the magistrate in a bankruptcy matter. The
High Court may review, rescind or vary the Magistrates Court’s order.'* Order 55 Rule 3

provides that an appeal to the High Court is by way of a re-hearing.

13 Both counsel indicated that the usual award of costs for these appeals is between $1,500 to 2,500.
14 Section 100(1).
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