
IN THE HIGH COURT OF FIJI 

AT SliVA 

CIVIL JlJRISJ)ICT(ON 

UETWEEN: 

AND: 

AND: 

AND: 

Civil Action No. t-mc \57 of20J9 

IN THE MA TTER of' application for 

eviction under Section 169 of the Land 

Transfer Act Cap 131 > 

AI'll) IN 1'1:1 E MATTER of an application 

for partition proceedings under Section ! 19 

of the Property [.i1W Act Cap 130 

ANI) IN 1'1-1 E MATTER of an application 

nlr sale under Section 23 of the Trustee Act 

Cap 65 

NARENI) aka NARENDRA of ,100 SUIl1Il1~r "ankn W,\\, SacfHmenwC'I9'N3,j, CSA a, lh~ 

,\ol11lfllstr,ltPr ;mJ rrU,ke 1I11!'" ESTATE OF IVlOHAN lal~ ,,(1.<>126 \la'1l'l<1\1! ({ua,1. \;llkra. Fqi 

ROBIT SIIALENDRA of L>l 'I tv1atl0.,pl l{n"d, N'ldcra, N""ilU, hli, S<lb ,\"blanc" 'IS lhe 

r;XCt:lllHf ;111<1 rru~IC" IIlt!w ESTATE OF RA.fENDRA lat<: ,,1'9 \IHqb0<l1 1(,,'1,1, ",,,k!a N']\lllu. 

SFCO\IJ RESI'O"I)lSYI 

SASH) LATA DUTT p(.\Jii \4ah\IJe lh'i\Ii. MoutH \hllmgh)1l tiigh Wa,. Auckland New /~"Iand. 



ANI): 

AN)): 

ANI): 

IlEFORE 

('oeNSEl: 

PRASAD aka .JA'\lE:S SnUSND PRASAD aka SliRENDRA laic "r'{asok 

IHUU) HESI'OXpE"r 

St'l\1INTRA DEVI drt ,)1 2t \hqh""1 R"",L '{"un;l I:IJI a, :1", "timmhlratnr and lnNcc 11Ilh~ 

ESTATE OF 1\Il:\H EN () RA 1;;«' <If ,,'I ,I, \\;1<"1",,,1 R'm,L \i:llknl, hjl ';clf Lmpk"d. lnl::,Ulc 

rOt'RIII REsPO'I)E''''' 

FlfTII RE"I'(Y'I)E'T 

SLXrll ItLSI'O'IHSr 

Hun .. Iusticc Vishwa Datt Sharma 

Ms. Singh A for the Plaintiff 

Rl'spondcnt~ in !·crsull. 

DATE OF .'UD{;i\'U:iVl: 1711• February, lOB 'd 9.JOam 

.JLI)GMENT 

/Vacalll POHeHillll. Appoilltment of II J 'alm'r lIud Relll hstlffe. Stile. fftlltsfer IIml Dhtribltfiot/ 

of (lte Propertyl 
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,\lIrend,- Hulm .';flt/lendril '" Ors fmC /5/ 21119 

Introdudion 

[I] The Applicant t1Ied the Originating Summons coupled with an Aflidavit in Support on 24th 

tv'1ay 2019 and subsequently filed an Amended Originating Summons on I \1 November 

2021 and sough! f(1[ the fhHo\ving orders: 

(i) An Order that the I i1 Respondent namely Rohit Shulcndra, 4th Respondent namely 

Sumil~tra Devi and 6th Respondent namely Sunila Watl to give vacant possession of 

the property comprised in the Certificate of Title Number 28129 being Lot 26 on DP 

No. 5070 situate in the District of Naitasiri containing an area of one rood n ve perches 

and four tenths of a perch to the Applicant. 

(ij) The property comprised in the Certificate of Tille Number 28129 being Lot 26 on DP 

No. 5070 situate in the District ofNaitasiri containing an area orone rood tlve perches 

and four tenths of a perch be sold. 

(iii) The: Applicant to appoint a reputable valuer, to carry out valuation of tile properly. 

(iv) The Applktll1!s' Solicitor to appoint suitable Rea! Estate Company to sell the properly 

at a price above and or equal to the current market vaille of the property. 

(v) The Applicants' Solicitors to attend to thc tnmsfcr oftht: said property on hehalfofthe 

Respondents. 

(vi) Proceeds received from the sale of the said properly be used to clear tht: arrears of city 

rates (if applicable) utility bills: costs associated with the sale of the said propetiy 

including the legal fi:es of transler and real estate commission af'tt.:r which proceeds are 

to be shared equally. 

Background to Case 

[21 The Applicant Narend aka Narcndra is the Administrator of the Deecased's Eslate of rvlohan. 
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PI III.: was gin:n a Letters or ;\dministralion De Boni::; with \\j1l Grant No. 59506 on [7[h March 

2017. 

I'tl The Deceased \Inhan owned a Pwpcny c(1lnprised in Certificate or Tidl' No, 2!:i 129 bt:ing 

Lot 26 on DP No. 5U70, 

[51 Upon demise of the Deceased Mohan. he devised and hequeathed the whnie orh!s real estate 

10 his wile S\lruj Kuar for lit(,' lime and upon her death tn his six (6) sons namely. Rajendra. 

Surrcndnt Narendm. \-1ahendra. :\jendra and John Satendra. 

f6] Subsequently. Suruj Kuar (pok demise and then:fore respective Letters of .'\dministrmion De 

Bonis non with Will grant was issued in sllccession til Surendra. Ajendra. \lahendra. 

Riliendra. John Satendra and finally to tht Applicant. Narend aka Narendra. 

[71 The Applicant in hi:; capacit,:. as th(' ,\ciminislralor of the Deceased Estate then n:gistl'r('d 

the tran:;mlssinfl hy death on the said prnpert) \)t1 26th ,\pril 2017 with the Registrar ofTitlcs 

and [:;trackd a Pnnlsiol1al Titk to th.: said prnp('n~. 

pq lhe Applicant is tlll~ ,mly St)ic suni \ in~ beneficiary n:maining in the Dl..'ceased Estate of 

\1011<111 according !(\ him, 

191 [he Applicant \\ishes to full} admil1lster the rkcl~ased Fstate or 1'v1ohan and equally 

distribute the salt: nt' the proceeds of the properly to th(~ si:; (61 mentioned beneficiary' S 

h.:reinabove, 

1101 'Ilmt lit ReSp(lndent Rnliit Shakndra is l'urn:nll: occupying the said property \\'ho is a 

beneficiary in the Estate of Rajencira. \vho in tum is one or the beneficiaries or the L:stak of 

Mohan in succcssion. 

Illlrhat withmll a (\IUf! On.kr i'or Vacant PosseSSlun, \aluatio[) (lethe said pmperty and sale or 

the Deceased's Estak~ property. the :\pplilant cannot sell the prPperty and distribute the sak 

proceeds equally to the 'si\ (6) bcnelkiaries a:; the Applicant in his capacity as the 
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Administrator intends to carry out the dulles of the administration in terms of' the law 

accordingly. 

Determination 

[ll] Foremost. the Applicant Narend aka Narendra is asking tl:lr an order for Vacant Possession 

only against the 1 sl Respondent. Roh!t Shalendra . 4111 Respondent namely Suminlra Devi and 

6th Respondent namely Sunila Wati and not against the remaining Respondents namely Sashi 

Lata Dutt and Bhan Mati respectively. 

IIJI This Court !;lib; to understand why then the Applicant has also named the Jrll Respondent 

namely Sashi Lata Dutt and the Slll Respondent namely Bhan Mati if no order for Vacant 

Possession and other orders were sought against them. 

[14] The Plaintiff has sought for the orders enumerated at paragraph J hereinabove of my 

judgment in terms of the provisions of the law under Section 169 ulthe Land Transl(~r Ad 

131, Sec/ion J /9 01 the Properly I.aw Aef 110 and S'L'(:tion 23 ol/he Trustees Act 65 

respectively, 

[15] Further. the I 'it Respondent during thl~ hearing raised thl: issue that he has a bcnefkial interest 

in the Deceased's Estate of ;v1ohan in succession and thcrdtm:, the Applicant should not 

have sought for an order for Vacant Possession and orhcr orders against him to allo\v for the 

sale and valuation of the property and the proceeds of sale to be equally distributed to the 

bendlciaries of the Estate. 

[16] The 1'1 Respondent was also of the contention that although he wants the said property to be 

sold and has a share be given to him, however. until the popery is sold. he should be allowed 

to reside on the said property. 

[171 The Applicant all along stated in his Affidavit and the submissions that he is the only soh:. 

surviving beneticiary remaining in the Deceased Estate of Mohan according to him and 

wishes to wind up the Deceased's Estate by sate, In the event if [his Court grants the orders 
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sought berl.!in. then the priority Ii',r purchase of the property will be given to the benetkiaries 

at the market \~due. 

[ t 81 1 tind that then: are some other tribal issues that needs to be ironed (Iut first at the trial befl:)f(: 

the Court can bt~ satisfkd and thl.!!1 determine the orders sought herein. 

[191 Bt'aring abo\\.' in mind. it is too latl.:' in the day for this Court to invoke the provisi()l1s of 

U J8. r.9 of the High Court Rules. 1988 thot deals wilh Ihl! Continua/ion o/proceedin>:.1 as 

ilca/l.\'!.! or IIw{[~'r hcglln hy \\rft, since the matter has been heard and concluded. 

flO] Therefore. II is tmly apprupriat(' and pruper that the Applicant tiles a proper application and 

seeks fiJr the respccti\ (' oflk'r:; herein accordingly. 

[211 Fur (h(' aIiJl'csaid Rati()naL in all f~lirn~ss. thert: \\ill be no order as t(1 costs at the discretipn 

pf this eoun against the Plainti iT. 

ORDEI{S 

(i) The Amended Originating Summons seeking fur Vacant Possessiun. Sale. Transfer and 

Distribution or the property is hereby accordingly disrnis:;cd 

(ii) There ,\-ill be nu nrder as to costs at the Diseretion of this eourt. 

[}ated at Suva this day of February ,2013. 

, ~. 

VishW!l Datt Sharma 

Jl'D(;E 
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