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Introduction

1. The Plaintiff filed a Weit of Summons coupled with o Statement of Claim and sought far
the following:
{1} A decloration that the Deferdant has a statutory as well as a common
faw duty to act solely for the benefit af the Plainhff matagali ewners.

{2} A declaration that the Deferdant has breached its statutery and
common low duty to act for the benefit of the Plointif f matogali awners.

{3y Anorder that the Defendant pay damoges to be assessed.
{4} Cost of thig action on indemnity bosts,
{8 Such further and other relief as the court may deem just and equitable.

2. The Defendont subsequently filed o Statement of Defence and later had it amended and
sought for the following orders:

{ay That the Plaintiff's Sfatement of Claim be struck cut on the grounds
thot the Plaintiff has nc reasorsbie cause of action against the
Defendant and further the claim being frivolous and vexatious;

{b} That the Plaintiff's Statement of Claim and the five prayers listed
therein be dismissed:

{c}  The cost of this action or o solicitar chert indemnity basis

{d} Any other relief that the Honourablz Court may think just and
expedient

3. A Pre-Trial Conference Minutes [PTC] were filed on 18" October 2019

Agreed Facts

4, The Defendant administers the Plaintiff lond in accordance with S4{1) of the {Taukei Lond
Trust Act and for that purpose it issued fwo fourism jeases over lond owned oy the
Plaintiff namely NL 25324 ond ML 26629

5. On I** August 2000, in eccordence with SA01) of its Act, the Defendant issued to one
Denham Tsland Limited {(DIL) a Tourism lecse NL 25324 for 99 years with effect from ¥
day of July 7 1998 over port of native land owned by the Plaintiff Matagali known as
Magigias Island (Lot t on 5Q 4257}, Kadavy,

&, On 29% January, 2003 also in accordance with 54{1) of its Act the Defendont issued to
one Negigio Villas Limited (ML)} another tourism lease NL 26629 for 99 years with effect
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from 1% day of Qctuber 2002 far the remaining part of Magigra Island {Lot 2 on 5Q
4257 Kadavu.

The parties to the proceedings in the Pre-Trial Confersnce Minutes have put the issue
‘whether or rot the Defendant has breached its Stetutory duty pursuant to section 4

subsection (e} of iTauke! Land Trust Act 1347

The Plaintiff's Contentions is that under Section 3 {b) of the Mative Land Trust Act, 134,

" the Defendant can sue ond be sued. Therefore, the Fluntiff who is representing the

Mategali> Londowrers 15 suing the Defendant seeking for compensation for Leoss of
benefits that the Landewners have suffered due to the Defendant's breach in not acting
in the rights and interests of landowners.

Orai Evidence

AY the Trial, the Plaintiff called five {3 witnesses tendered into evidence a total of 59
Exhihitg,

PW1 Tavita Koroi

He is the Turaga ni Matagali Qasibale of the lond unit seeupied by the resort on Magigia
Isiand, that the members of Matagali Qasibale had given them consent by letter of
authority allowing him to represent the Mataqali in this action With regards fo the
closure of the Resort on the Isiamd. That due to the clesure of the hotel, the matagal
hos suffered foss in terms of income from surfing transportation, source of
Employment, fishing and sole of root crops. He told Court thar the Matagali had
benefittad a fot when the Resort was initially started by Harley Janes and this wos
shared amangst the Metagali members and they ware given water tanks as well, In 2006 -
2007, thay wanted to expand the Resort in which they had g discussion with the Resort
owner, Ta but it on the market for the sale of share to g third party.

On 12 July, 2010, he wrate the Defendant indicating the grievance od concern of what
they are facing with the current owners of the Resort. That Marley Janas informed them
that the Matogali stonds to benefit by the sim of $200,000 to be poid to them in
instoliments over the next 3 years,

He told caurt that after the clogsure of the Resort, he made several visits to the
Defendant's of fice, in Suva and write to the defendont showing grievance an behalf of the
Matagali and how the peaple have suffered and incurred less, He sought far the Resort to
ke restored back inte operation, -

He infarmed the Defendant about the ciaim for compensation and the Matagah should be
compernsated and let the Resort operate.

PW2 - Ilgitia Caginavanua
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He told Court how The Landowners and willagers benefitted from the eperations of the
Fesory,

Me saud as a result of the daveiopment not happening, The bernefits incurred came Te a haif
when the Rexort closed. The Tznants of the lense abandoned the resort resuifing in ifs
deteriprating condition,

He confirmed he saw how the village and the matagafi have suffered in terms of loss of
employment, less of income because of the closure of the Resort.

PW3 Emest Toga

He was a Registered Yaluer with ITLTB and left in 2007, He did o valuation of Nagig:e
1siond after the closure af Resort and has prepered the Report.

In her Report, he came to o figure of $8,931,057.55 which he soid id the amount that
the Matagali has fost including employment, surfing, sale of root creps, farming, rental
income and other benefits that the Mataqali couid have benefitted from fhe Resort wos
in operation. He visited the [sland and met the land owners and prepared the Repart

PW 4 - Harley Jones

He toid court that he was instinily invalved in setting up the Resert and operated. He was
one {1} of the Directors of Denham Island Limited. When Resort up and rurning, the
people of Mataqali were benefitting such as access to water, telecommunicafion services,
medical assistance omengst other things. There were plenty of opporfumties for
Employment for landowners and Matagali members. He assisted the schosl and helped
villagers. Relying on the promise of the Defendant, they had done the development and
the resort was open and aperational.

That he entered into a sole and purchase cgreement to sell his shares because he wanted
someone with substantial funding fo make the investment needed to develop the Resort
for the benefit of the peopie of Kadavu,

He toid Court that e was not required to obtain content from the Defendant for the sae
of his shares because it did not involve decling with the Jand. He had o meeting with
General Marager, M. Qetaki.

On 3% August 201C and on his request he pad consent fees which ather parties aise
signed consent forms ard then there was no respense from the Defendant.

(PW4) and (PWE) Alexander Witten - Hanngh went to the Defendont's office and filled
the complete Section 12 consent application end paid the fees This was dene because
the General Manager promised to grant the consent immediately.

He had written a letter to General Manger Mr. (etaki on 18" Nevember 2010 and relied
on his assurance that consent would be gronted immediately on fodgment of the
application with consent fees. He did 5o in the presence of PW4, Mr. Qetaki and athers
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including MNiko Nowaikula and the Austrakan investars and their lowyers. Hawever, there
was ne respanse from the Defendant.

He tald Court that he wanted the lease to be reinstated depending on the conditions. PW4
agreed thet the Islond wos in operation with him os Manager frem 2000 - 2008, Ha
btamed ITLTE for clasing of the Resort. He made attempt to s¢ttle and made many try
and tock him 5 years to try and settie the matter.

PW 5 Alexander Witten ~ Honnah

He wag ¢ signatory to the 2008 Agreement. Seneral Manoger Alipate Qetaki promised him
that Consent would be given fully meeting of 3157 August 2010 That buyars in Mew
Zealand Company shares was another MNew Zealand company with  Australia
sharegholders. The sharegholding of the twe Fip Companigs owning the two ITL.TB Leases
was gnchanged for oll but the Fiji Compoany owning the Fijj Leases never chonged,
remainect the some,

He told Court that the Agreement was net dealing with lond, therefore, Consant wes not
needed. Alipate Qetakl, Generol Manager, ITLTE reassured them that s long as he said
the application fees for the twe {2) Lenses, he will provide consent. However, consent was
not granted. He told Court that his rights pursuont to 2008 Agreement, the sharcholder
of Mogigia Island and Denham Island have gueranteed the purchase price to be paid by
nim and the action faken by the Defendont fo concel the lease without informing them in
not right,

He added, had the Defendant granted Cansent promptly as promised. the Resort would be
on operation and the developments on the villoge and Resort would have eventuated.
Issue of consent was not real The Defendant should not have osked for consent in the
firet ploce. When Australians withdraw their application for investments, The liveltheod of
the londowners were affected, left unemployed and no seurce af income was availabie
during the closure of the Resort,

DW1 Raselyn Vuniboka

Estote officer in Tourism Department in the Defendant’s office, The Defendont has
acted in the best interest end have issued ond served o brench notice whern there isa
breach on Lessee,

PW4 and PWT came to the Defendants office, and the Defendant did not want to deal
with them. The Lessee had net taken any action until to dote offer service of the notice
because of clouse of Resort the Mataqgali members have suffered loss af empjoyment, the
landowners could not seil their produets and there was no surfing activities. The
Defendant is not gefting any rentel after closure of Resort and the landowners have
suffered and been deprived of the same.

I
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14,
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Analysis and Determination

The Plantiff brings this aation in a representanive capacity on behalf of himself and the
members of the Lond owning univ of Matagal Qastbale Mabukelevu, Kadovu, ogainst the
Defendant and ssught for certain declaration and orders.

The Deferdant has opposed the Plaintiffs claim and sought for the striking out and
dismissal of the claim.

That by this action the Plamtiff is claiming that by its conduct, vhe Defendant has
breached its statutory duty defined under 54(1} of its Act that is to admunister the
subject land for the benefit of the Plaintiff, iTauker cwrers.

That by this action the Plaintff is aisa claiming that the Defendant has. by sts conduct,
breached its commor law duty Yo act i the best interests of the Plaintiff,

That the Defendant administers the Plantiff land in acecordance with 54(1) of the iTaukes
Land Trust Act and for thet purpose it has issued two leases aver, land owned by the
Plaintitf namedy NL 25324 and NL 26629

That the Plaintiff say that pursuant o the Deed of Cession and the Mative Land Act of
1905 and i aecordancs with S4{1) 1 Tauke: Land Trust Act the Defendant has a statutary
duty to properly administer the Plaintiff land specifically NL 25324 and NL 26629 for the
benefit of the Flaintiff matagal swners,

That i addition to s statutory duty the Plointiff say the Defendant alse has a comman
law duty, to act n the best interest of the native land owners.

That on the 1¥ of August Z0C0 in occordance with 54{1} of its Act, the Defendant issued
to one. Denham Island Limited {DIL) a tourism lease ML 25324 for 95 years with effect
from 1¥" day of July 1998 over part of native iand awred by the Plaintiff matagali known as
Nagigia Isiand (Lot ! on S5Q 4257} Kedavu,

That on the 29 of January 2003 clse in accordance with 54 (1) of its Act The Defendant
issued to one Magigia Vilas Limited [NVL] another tourism lease ML ZB625 for 99 years
with effect fram 17 day aof Cctober 2002 for the remaining part of Magigia Island (Lot 2
on 5 4257}, Kadavy,

That the 54{1) benafits and interest to the Plaintiff upon the issue of the two leases 9nIL
22625 and NL 25324] to DIL ond NYL (the twe lease owning companies) include a one of f
payment of premium in the sum of $64,00000 and initial annual rental income of
$5.700.00 per annum, employment, supply of boat and generctor for village, annual initial
payment of $2.700,00 per annum for a surfing agreement, purchasa of vegetshles from
the village, hire of village boat to take pagsengers to Vunisea and employment.

That he Plaintiff and the twe lesse cwning componies since 2000 and up 1o Aprit 2008
have been working together 1o aftract investment for their mutual benafit
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27

That on 137 February 2007 fo Facilitete further investment, the Plaintiffs and the fwo
lease awning companies jointly applied by letter ta the Defendant to facilitate the sdle of

shares by providing a letter of opproval and a letter appraving odditionat lots of both
leased areas. '

That on 18 January 2008 and specifically on 190 February 2007 the Defendant approved
the salz of shares to any outside parties and appraved additional lots to facilitate further
investment.

That accarding one Mr Alexander Witten-Harnch, solicitor and New Zealnnd citizen, as
the sole sharzhoider, seld olf the shares of MNaogigia Properties Limited {MZ company Ne,
835331} to another New Zealand company Nagigia Develepment Limited {(NZ Company No.
209158) under an ogreement doted 229 April 2008 (hereinafter called the 2008 NZ

share agreemant), The legal jurisdiction of the 2008 MNZ share agreement is New
Zealand.

That the Mew Zaaiond company Nagigia Properties Limited owned dlf but one of the share
of Fiji company Denham Iskand Limited {Compeny Mo, 12158) ard Fiji campany Nagigia
Vilies Limited (Company MNo. 15357). Denham Islond Limited owned TLTE lease ML 25324
and MNagigia Vitlas Limited owned jease NE 26629,

That the Defendant acted negligently, in breach of 54(1) of its Act and contrary to the
benefit and interest of the Plaintiff when contrary to its prior promise to both the
Pinintsff and the lease awning companies, that resulted in the 2008 NZ share agreement,
the Diefendant unlawfully, unreasonably, and without due eace and regard of the Plaintiff's
interest, failed to act impartially, attacked, interfered and frustrated the 2008 NZ share
agreement, cousing anormous damage to the Plainhiff,

Particutars of Breach

I The Defendont krew and/or ought o have known that its role was not to attack
interfers and frustrate any shore agreement let alone the 2008 MZ shore ogreement,
but simply To fociitate and leave any dispute *o the 2008 NZ shore agreement parties,
but instead, the Defendant did artack, interfere and frugtrared the 2008 NZ share
agreement, without due regard fo the Plaintiff's interest and berefit. From 2010 1o
date, instead of focilifating the 2008 WNZ shorz agreement, the Defendant has
unlawfully and unrensorably made demands, charges and mmposed canditions without
attempting to resoive the same cnd without due regard of the corsequences of is
actions to the Pleintiffs banefit,

I The Defendant insisted its consent under 512 is necessary when it bnew ond/or aught
o huve thot it is aot required and when the 512 opplicaticns demanded by the
Mefendont ware made “without prejudice” ond application fees fully pod on 31 Augus?
2010, the Defandant foiled to process and grant eansent af promised ond neither
grantzd ror refused the 512 application for over three years, causing.huge economic
loss to the Plantiff,

TIL. The Defendant knew and/or sught to have keown a 512 zcorsant wos clearly nat
" necessary from the share transaction of a porent company which has o subsidiary
compery with oo NLTB jease but opted instead te demand the same without any effert

to rescive the same, frusirating The 2008 NZ agreement contract and causing loss of
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employment and loas ef major economic appartunities,

The Defendant through its Seneradl Manager wos not ampartial and acted unfairly by
not applying w 2010 or loter the same 512 corsent rules to all other 2008 share
trarsaction of o parent compeny which has a subsidiery company with an NUTR lense,
The Dafendant enly Sid these domaging acrions o the Plantiffs leases.

The haldirg Company, of the 2008 NZ share agreement purcheser, sigo hod major
share changes by 2010 Sut the Defendant was not impartial and wos also negligent
when itz Gereral Marnger did sot ingtruct the Defendant to treat these share
transoctions i$ a 512 even though they were the some.

The Defendant through s General Manager, i applying 512, krew and/or cught fo
have known thot such an Act was not o stetutory requirement, and therzfore fotally
untawtul, + was qise bad estote management as it did not maoke gconomic Sense a stpet
application of 512 ond the two alienation clauses to the 2008 NZ shore agreement will
amount 1o rers payment and therzfore of no benefit to the Plaintiff

The Defendant acted negligently without cansidering thz Plaintiff's benefit when it
failed to act ar do anything foilowing the Plaintif¥'s written request of 12% July 2010
warning of the great dargers fo the ntergst of the Plaintiff, and demanding the
Defendant to accest the proposed $200,00000 settlement payments and to aveid
court proceedings gt all cosTe.

The Defendan® acted neghgently without considering the Plaintiff's bemetit when
foiled o act or da apything following the Plaintiff's written request of 14™ Navember
2010 to settle the matter and occept the $200 000.00 offered as the Plaintiff wes
“extremely concerned with the leck of pregress and acrion by NLTE on issues cousing
problems thot have delayed the develspment on this igland and on much awated
payment af $200,000 "and” to avoid gaing to Caurts o rescive the mattar”.

The Defendant acted regligently without considering rthe Plaint:f¥'s benefit whan if
foled 12 act ar do anything following The Plantif¥3 request by letter of 15™ August
2011, rrising conteon ot the lack of prograss in settiing the dispute thot had resuited
in gconomic loss and loss of employment.

The Defendant asted regligently without considering the Plaintiff's benefit when it
failed to act or do anyThing o the PlaintifF's request gnd concern by letter dated 27
July, 2012 roising concern on the lock of progress in settling the dispute whucn had by
then resulted in the closure of the resert, and resuitant loss of employment and athar
gcanomic oppartunities,

The Defendart acted negligently withaut considering the Plaintif€'s banefit when it
failed ta act oF do anything Yo the Plaintiff's request by letter doted 1™ March 2013,
to return the whale resert to the mortgage owners and if rot, The Plantiff will take
their fond to the Land Bank.

The Defendant wrongly refused ¥o accept the legality and validity of the mortgage
over the Denham Island Limited Lease and wrongly refused the mortgage holders from
exercising their rights. The Defendant ignored the request by letter of 1'% March
2013 to do the above which resulted in the deloy of the reapening of the redart and
recavery of lost jobs.

The Defendant acted neghigently withaut cormdering the Plaintiff's benefit by
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unreasonchly and unlawfully insisting on S12, which i7 knew and/or ocught to have known
that 512 and the leasa alienation classes would derive zers payment to the Plaintiff,
and despite the Defendants eartier lztters that S1Z does rot apply, the Defendonts
512 relared actions had covsed the resart fo be closed, putting people out ta wark to
the extent that it was clear o any reasenrable person that the Seneral Manager of *he
Defendart had o mast suspicious agerda of ne benefit ta the Flantifs,

28.  That the Plaintiff has suffered very large damages and foss as a result of the Defendants
negligence, intarference, omissions ond illegal actions, contrary fo its promises and its
duties impaosed under its Act.

Particulars of Domages.

I

B
i

IIT.

VL

VIT.

The Defendents interfarence and wrong advice jargely caused the invedtment to
colicpse with huge finaheinl detriment ta the Plaintiff.

The Defendants unlowful action was used by the 2008 NZ share agreement
purchaser s excusez to holt oll further investment, sven maintenonce, resuiting
in elosure and less of employment.

The Plaintiff lost out on the oppsrtunity to very significantly increase rental
incarne and receive o substantiol payment from the negotiated settlement for
the consent of theZO0B MNZ agreement.

The Plointif{ lost all empleyment and huge potantial employment epportunity
from the proposed major development comtgined ' the 2008 MZ share
agreement, in lorge part halted by the Defendants illege!l, improper and ii-
advised cotions,

The Plointiff suffered further financial loss travefiing to Suva and back to meet
with the Defendant and requesting legal advice ond wiling to seek prompt
negetiotions and an owt of court resolutien,

The Defendantz inept handling of the Plaintiff leases has hed huge finoncial
reparcussions for the Plaintiff with the closing of the resert ond the
abardonmant of the property in Aprii 2012,

The Plaintiff lost employment and employment oppartunity and mamy more
benefits from the promised develupment.

The Plaintiff lngt reverue from rentals and futare vandols increcses fram the
promised develonment,

29, However the Defendant's cortention is that it has not breached its statutary duty and
hod acted within the ambits of the iToukei Land Trust Act 134,

30, The Defendant’s contention further is: ”

{a)

{b)

That the benefit identified were part of the Negotiation between the
Plointiff and the ald operators of Denham Isiand Limited and Magigia
Villas Limited.

It has no knowledge of the working relationship between the Lessee and
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33

34

35

38

3T,

the Landowners,

(¢} The Compemies [Denham Isiand Limited and Magigic Viflas Limited] that
the Plaintiff s referring to have misconstrued the Trtention of the
Befendarts The Board did not waive the issue of the consent when
it elected net tv purchase any share. The inciusion of the land was
with the subleosad lots crected from the land within the izasehold and
not any londs outside the ML 25324 belonging to Denham Islond
Limitad and ML 25324 belonging to Nagigia Villas Limited.

{d} The Agreement entered between Alexander Witten Hanngh, Magigio
Properties Limited and MNagigin Development Limited under the
Agrzement of 22™ April 2008 is illegal.

The Defendant submitted Yhat the originet management of the scid companies were willing
vendors who had south te sell the administration and the management of the leasehold to
the purchasers,

The Rea! issug on the 2008 Agreement i5 the unpaid consideration sum between the
parties fo the Agreement as wendars and purchasers. The 2008 Agreement contains
promises relating to leesed and non-jeased 1Toukei Land and therefare affects the
interest of the Defandant.

The positian taken by the Defendant is in relation to the iTaukei Land Trust Act, 134
Hawever, the Plaintiff's and the new operator's of the Denham Isiand Resort and MNagigia
Isiand Resort have issues concerming the unpaid balance of the Consideration sum of
the 2008 Agreement,

Sometimes between 2010 and 2011, the defendant attempied fo settie the difference
between the Criginal swners of the Denhom Island Limited and Nagigia Villas Limited end
the current awner or the purchasers under the 2008 Agreement. Consent to transfer
form was submitted to the board but this was subject te the payment of the percentage
of the censideration sum of the sole price os per the rew valuation report submitted to
the Baard.

The eriginal Directers and/or Owners of Derham Island Limited and Nagigia Villas Ltd had
failed o poy the percentage of consideration sum ta the Defendant.

The ITLTE in its sratement of Defence confirms that ITLTE wos willing to issue its
congent as the proposed sale will be far the value of both Leases together with its
improvements. It has excluded land net within the leased srea mentioned in the 2008 sale
and purchase agreement,

Mr. Nawaikula being the soliciter acting far Denham Lsland Limited and MNagigra Villas Ltd
had abtained voluation of the Lease. However, could ot poy the 25% percentage to the
Denham Isiond as Lessee. as they did not receive the full payment from the current
awnars and/ or the new operatars of the Denham [sland Limited and Nagigia Villas Ltd.
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41,

42,

43,

45,

a6,

47,

48,

45.

The parties [Vendors and Purchasers) to the PO0E Agreement had failed to pay the
percentage of the Consideration sum to the Board. Therefore, ITLTE did nat grant ifs
cansent on the consent ta sign application, The position of the Defendant was in the best
inferest of the Land awners.

Section 4 (1) of the iTaukei Lond Trust Act, 134 deals with the contro! of Mative Land
vested in Board’

The Defendant had a statutory duty to properly administer the Plaintiff's tand specificafly
WL 25324 and N 25629 for the benefit of the Plaintiff Mategali owners, Further, the
Defendant alsa has a common low duty to act in the best interest of the Native Land
ownars,

Section 12 of the iTaukei Land Trust Act, Cap 134 deals with the ‘consent of Boord ta any
dealings with Leose.’ It provides that *it shall not be lowful for any lease under this Act to
alienate or deal with the lond comprised in his lease or any part thereof, whether by sale,
transfer or subtlease or in any other manner whatsoever without the consent of the Bogrd
as Lessor or had lessor first hed ond obtained. The granting or withholding of Consent
shall be in the obsolute digcretion of the Board, and any sale, transfer, sublease or sthes
unlawful alienation or decling effected without such consent shali be Null and vaid,”

The Defendant had issued two (2} leases over the land owned by the Plantiff namely NL
25324 and ML 25629,

Lease ML 25324 was issued to Denham Island Limited {DIL] for 29 years with effect
from 1% day of July 1598 over part of Mative Land owned by the Plaintiff Matagali known
as Nagigia Island [Lat L on 5Q 42571, Kedavu,

Tourism Leose NL 25629 was issued to MNagigia Villas Limived for 59 years with effect

from 015 day of October 2002 for the remaining port of Mogigis Island [Lot 2 on 50Q
425771, Kadavi,

The Plaintiff and the two (2 lecse ownirg companies worked together fo attract
investment far their mutual benefit since 2000 and up to April 2008,

To facifitate further investment the Flaintiff and the twe {2) lease owning companies
Jointly applied by letter to the Defendant to facilitate the Sale of shares by providing a
letter of approval and a letter approving additional lots far hoth leased argas,

PW 4 Hariey Jones in his evidence toid court that inttially he wos invelved to set up of the
Resort and operated the initial stage He was one of the Directors of Derhem Island
Limited,

On 18" January 2006, the Defendant wrote to the Resort advising them that they are not
purchasing any shares of Oenhom Isiand Limited.

On 13™ Febriory 2007, the Resort and the Plaintiff wrote a letter to the Reserve
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54,

59.
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Commissioner of the Defendant office and infurmed them thers was o posgsibility of
engaging Australion investors wha were willing o invest on Nogigia Island.

The Defendant replied agan advising them that the Landowners are not purchasing any
shares of Denham Istand Limited

Harley Jones informed Court how the Defendant interfered with the Resort's
operation, specifically the 2008 Agreement with o third perty investor, causing the
Resort to close by 2012

He toid Court that the Resort and the Plaintiff requested the Defendant for cpproval for
sale of shares i 2008 o aurside parties. Thz Resert commenced negotiations with the
shareholder nvestors., They signed a sharehoider Agreement with the new investors in
Aprit 2008

Afrer sighing of the Agreement, the new investors joined the Resort Business and were in
contral of operarions ot the Resert urtil they abandoned it in late 2011

According to PW4, the Defendant first interfered with the Resort operatiens by
questioning the legality of the 2008 share Agreement especially claiming that Section
1 Consent was needed to apprave the share Agreement.

This Act mad the wwvesters to refuse To left abandoning the Resort in late 2011

W4 explaned that Magigio Isiend Properties owned all shares in Denham Island Limited
and MNagigia Villas Limited the shoreholder was PW4 Alexander Wittan-Hannah whe sold
shares for the company via 2008 Agreement to ancther NZ company. One share of
Denham Talond went fo Magigia Development and ane share of Nagigia Vilas Limited went
to MNagigic Development Therefore, according to PW4, there was ne change of the
companies that owned the leases and the leases remained exactly the same,

PW4 also confirmed to court that an 18™ January 2006 and 15™ February 2007 he
received letters from the Defendant stating that they can sell shares to any outside

party.

On 200 Moy, 2010, Counsei for the Resort owners wrate to the Defendant and clamfied
that therz were no representations on their part and that all pracesses were followed far
the sale of shores and that the investors had clarified that they do not wont ather
lands.

The Plaintif{’s sclicitars were eoger to settle and wrote to the Defendant urging parties
ta meet and settie the matter, Even an offer for seftlement was made te.restore the
Resort and compensate the landawners but according to the Pluintiff there was neither
any responsg and/or toke any steps to assist the landowner,

However, the companies Denham Island Limited and Nogigia Villas Limited that the
Pigintiff are referring to have miscantinued the intentions of the Defandant with regards
1o the Twe {2) Letters written on 18" Jenuary 2006 and 19 February 2007 respectively
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The Board did net waive the issue of Consent when it elecred net fo purchase any shares.
The inciusive of the land wus within the subleased Lots created from this land within the
leasghold and rot any lands outside the TLTS Lease ML 25324 belonging to Derham Islond
Limited and TLT8 Lease NL 26429 belonging fo Nagigia Vitles Limited.

The current pesition in respect of Section 12 of TLTB is that the transfers of shares of
the Ywo {2) companies Denham Tsland Limited and Nagigin Villas Limited tentamounted fo
change of vwnership of the Leases and therefore, an alienation of the Lease accordingly.

The transfer of the share of the Magigia Villas Limited and Denhom Isiond Limited
between the ald directors and the Mew Directors of the soid companies amounis to a
transfer of the property.

Hence, it tentamounted to decaling with the lond and resuited in the breach of the Lease
Agreement by Denham Isiond Limited ond Magigia Villas Limited.

Further, the Agreement entered between Alexonder Witton Hannaoh, Magigia
Properties Limited and Nagigia Development Limited under the Agreement caved 22
April 2008 iz illegal,

The real issye in the 2008 Agreement enfered into is the unpaid considerotion sum
between the parties to the Agreement. The 2008 Agreement confaing provisions relafing
to leased and un-leased (Taukei land and therefore affecrs the interest of the Defendant
45 ¢ whole.

The position cited by the iTaukei Boord was the unlowful inclusion of the iTaukei lend
included in the ZUC8 agreement.

The sheres as per the 2008 Agreement for the sale and purchase of shares of MNagigia
Island Properties Limited, the transfer of the sald shores directly affects the land in Fiji
as two {2} of the comparnies listed under the said Agreement are Denham Isiond Limited
and Nagigia Vilias Limited registered under the companies laws of Fiji

Furthermore, the 2008 Agresment involves iTaukei Land the Sale of the Londs by the
Plaintiff were illegal since Nagigia Development Limited and MNagigia Properties Limited
were not in complionce te the componies laws of Fil which require foreign companies o
register to documents with the Registrar of Companies. Hence, it will be accorded with
the right to held lond in Fiji

In 2010 and 2011, the Defendant attempted to settie the difference between the original
owners of Denham Isiond Limited and Magigia Villos Limited and the current swner and
the new operators of the Derham Isiend bimited and Nogigia Villas Limited or the
purchases. Under the 2008 Agreement.

The original tirectors and/or owners of Denham Isiond Limited and Nagigia Villo's Limited
hod failed fo pay the required percentage of the consideration sum of the sale price to
the Defendant as per the new valuation,
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The TLTB Boord was willing to issue its corsent as the proposed sale wili be for the value
of both Leases together with its improvements

However, the failure to pay the consideration sum as was required becouse it remained
unpeid, the Board did ot grant its consent on the Consent to Axsign Application.

I hold that the transfer of shares of the companies Derham Island Limited and MNagigia
Villas Limited amounts to the change ownership of the Lease ond therefore an alienation
of the Lease, Further, the Transfer of share of the Nagigic Villas Limited and Denham
Island Limited between the ald Directors and the new Directors of the said companies
Tartamounts t¢ a transfer of a groperty.

Therefore, the Beard did net at anytime wave the consent tp transfer the shares as was
dore in terms of the 2008 Agreement.

The change of owngrship therefore tentamcurts to the dealing in hand. which could have
only been successful if the consent to transfer the shares was sought fram the iTayke:

Land Trust Board who are the custodians of the sfaukei Land.

For the aforesaid referral I procaed to make the following arders

ORDERS

a. The Plaintiffs Writ of Summons together with the Statement of clamm is dismissed
in its Entity,

B. The Plantiff to pay the Defendart a sum of $1000 as summarily assessed costs.

Dated ot Suva this ig» day of October .2G23.

Cc: Nawaikula Esquire Lawyers, Suva
ITLTE, Suvo
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VISHWA DATT SHARMA
JUDGE




