
IN THE HIGH COURT Oii' FU] 
AT SUVA 
CIVIL .JUR.JSDlCTION 

BETWEitN 

ANU 

AND 

AND 

Civil Action No. HBC 78 of 2023 

: ZAKlA ZOIREEN NISHA of Na<luru, Nausod. FijL Domestic Duties 
as the. Executor and T!'ustee of the Estate of Abdul Haq late of3 Nakasi 
Road. Nakasi 

Plaintiff 

: ZAKIA ZOIREEN NISllA of Naduru, Nausori, Fiji, Domestic 
Duties as the Administrator ln the Estate of Abdul Altaf Haq late of 
Lot 12 7 N akasi Road, FiJL Reti n~d. Deceased. l ntestatc 

2nd Plaintiff 

NARtZA ZUREE.N KHAN ofl'vlarinltawa. Ba. Fiji. Domestic 
As the Adrninlstrntor in the Estate of Abdul Mustaq Haq late of 
NakasL Suva, Fiji. Joiner 

: ABDUL MUN AF of Lot 3, Nakasi Road. Naka:,L 

Plaintiff: Mr. Nand. A 
Defcmhmt; Ms. Tosokiwai. V 

Defendant 

Date of Hearing: 16,08.2023 
.Date of ,Judgment: 29.09.202.3 

,JUDGMENT 

INTRODUCTION 

1. Plaintiff is the administrator de bonis 11011 (\vith a Inst ,vill) of undividrd half share of the 
hmd and building described in CT l 6667(The Property). Defendant is the owner of 
remaining half of the Property and also residing in it. Plaintiff seeks sale of the Property 
and distribute the proceeds in terms of the shares respective parties hold in it Second and 
third Plaintiffs are the beneficiaries of the estate of late Abdul Haq \vho was the registered 
undivided half share of the Property, 
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FACTS AND ANAL \!SIS 

' Defondant is O\Vnt:r or undivided half share of the Prnpcrty and r,:siding on it 

3. Ren1aining undivided hnti'shure of the Property belonged to the estate of late A.bdu! Haq. 

4. First Plaintiff was appointed as administrator of the estate of late Abdul Haq and had 
instituted this action in his capacity as administrator to distribute the estate in term of last 

will. 

5. Second and third Plaintiffs an: trustees or the estate of late 1\bdul Altaf Haq. and Abdul 

Mustaq Haq arc entitled for their share in the said 1:statc. 

6. First Plaintiff has obligations to !he estate of late Abdul Hm-1 and second and third 

Plaintiffs. 

7. Plaintiff is seeking a sale of the Property, but the [)efcndan! is objecting for iL There arc 
no re-asons gi vcn in the affidavit in opposrtiun for such obkctioiL Ddendant' s long term 
possession or thc Prnpcrt~ is not a reason to r.::fuse the salo: (1f the Property, 

~L Ptainti !1s are st:cking a sale of the Propcny through an orch:r or the court in terms of Section 
! l 9 or Propcny Law Act 197 ! which reads; 

"ART XJU · PARITBON Of LAND AND DlVISION Of CHATTELS 

t 19.-( i) \A'hcre in an action for partitiun the part} or parties interested. individually or 
collectively, to the extent of one rnoiety or UfJ1,:vards in thc land to ,vhich the action 
rchlle-s n.::ques!s the court to direct a sale of !he !and and a distribution of the proceeds. 
instead 11f a division of the land betv,,een or among the parties interested, the court shall, 
un.J1:;•ss it set:s good reason to the eontrary, direct a sale accordingly. 

(2) fhe coun may, if it thinks fit on the rt.'.quest uf any party interested. 
and notwithstan<liu,iJ. the dissent or disabilit, of anv other partv. direct a sale in any case 

\Vhere it appears tn th1; i.xmrt that. by reason of the nature of the land. LH' of the number 
of the parties inten'.sted or presumptively imerested !herein. or of the ahsenct' or 
disability any of thost: parties. or of any other cireumst:mce. ft sa}e of the hrnd 
,nmld he for the benefit of the parties interested. 
(3} The court may also. if i11h1nks fit. on !he reques;! ofany intcn::sted, direct that 
the !and be sold. unless the other parties in!c1-i;:sh::d. or somt' of them. undertake to 
pun::ha:-;c th<: :,hun: of the party rc4wsting a sak', and, on such an umkrtaking being 
given. ma~• direct a Yahmtion of thi: share of the party requesting a sak, 
;4) On directing any such sak or valuation to be made, the court may give also all 
rn:ccssary or proper c,:msequential directions. 
f:5} /\ny person may maintain such m:tion as afr>resaid against any one or more of the 
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parties interested without serving the other or others, and it shall not be competent to 
any de fondant in the action to object for want of parties; and al the hearing of the cause 
£he court may direct such inquiries as to the nature of the land and the persons interested 
therein, and other matters, as it thinks necessary or proper. with a view to an order for 
partition or sale being rnade on farther considerations; 

Provided that all persons who. if this Act had not been enacted, \VOuld have been 
necessary parties to the action shall be served with notice of the decree or order on the 
hearing, and. aflt;.'!r that notice, shall he bound by the prtH..:ccdings as if they had 
originally been parties to lhe action. and shall he de:enwd parties to the action, and all 
such persons may have liberty to attend the proceedings, and any such person may, 
within u time limited by mies of cmrrt~ apply to the court to add to the decree or order. 

(6) On any sale under the provisions of this section, the court may allow any of the 
parties interested in the hmd to bid at the sale. on such terms as the court deems 
reasonable as to non-payment of deposit. or as to setting off or accounting for the 
p1:m:hasc money or any pan thcn:of instead of paying the same. or as to any other 
matters, ''(emphasis add¢d) 

9. A party having an interest in the Property can seek sale of the Property in terms of Section 
! l 9(2) of Prope1ty Law Act 197 L Plaintiff as the admlnistratm have an interest in the 
Property. 

l 0. In Thqmµs v The Est,1t!iL.of f;:liza MH!er & Tess GoJd~HngJ 19961 42 FLR 268 Pathik J 
discussed , the issue of ordering sale of property in terrns of S.:ction l l 9(2) of' Property 
Law Act 1971 as fr,Hows: 

"f agree with Mr. Gago's submission that ins. 119(1 ;, (2) and (3) provision is nrnde 
for three scp11ratc kinds of action which can be maintained in relation to any 
property. I reject the defendants' contention that hmd can onhr be sotd on a court order 
if there is "an action for partition and npt otherwise". and therefore that an application 
under iL 1 ! 9(2) must be based on an "action fbr partition", 

In England under the old law the Cmm had 110 power to decree sale instead of partition 
until the Partition Act, i 868 when the court was given power to order a sale. The views 
of th(' holders of the greater share prevailed, unless the minority could prove to the 
Court th.11 their vk:\v was the nmst beneficial. Rules \Vere laid down for the guidance 
of the Court which are similar to the provisions under our st•ction i l 9(1 J, (2) & (3), In 
all these cases the Court had a discretion, 

Where a large estate had to be divided among a fow peopk. the expense was not heavy: 
bm many cases have occun·ed where a small estm.:. has been given (generally by Will), 
as in the case before me. to a very large number of persons, some of whom cannot be 
found, and in these cases the expenses were om of all proportion to the value of the 
estale. This produced numerous inconve11iem:es and absurdities such as for example a 
house which was pmtitiom::d by actually bu.i!ding a wall up the middle ( Tumer v 
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A/organ I 18031 EngR 490: i ! 803 lg Vc~JJ}. Lord Eldon LC is led to the passing of the 
Partition Act l 868 (3 l & Viet. C. 40} and the Partitionition Act l 876 under ,1.hich 
Lhc Com! \vas given jurisdiction to order u sak of the proptTty and distribution of the 
prrn::ecds in lieu of mnking an order for partition. Bn! since the Lav, of Property Act. 

1925 the necessity for sale by the Court no longer exists in England. since. whenever 
several persons share land beneficially. it is now vested in trustees on trust for sale. 

Hence the Partition Acts no longer enabh: the Court to order a sale in a partition action 

but an action frir partition can apparently still be brought. if occasion arises." 

I l. There is a discretion given to court to order a sale if it thinks fit to do so. for the benefit of 
the parties. Discrt:tion cannot be used arbitrary manner to allow or n::ject sale and force 
parties to partition of thi; Propt'rty, At the same time it is clear irrespective of a party's 
share, a sale can b-: ordered. !n this action Defendant who O\Vns half share is objecting to 
remaining half shan:holdi;;•rs from obiaining a va!u..: for the inheritance in terms of Iasl will 
of bk Abdul Haq. 

12. As tenants ln common both parties to this action have equal interests in the land. Del1:ndant 
is posst?ssing the Property !O thL: t,,,'XClusion of Plaintiffs, \\hn are entitled to half share. 
Defendant is also nhicctlng t\1 the sak of property on the basis that he and his fomily are 
poss1.:ssing iL This shows that 011(' common tt:narn is enjo1 ing tht' entire fruits of the 
Property and obkctinn \.Vas based on his unreasonable enjoyment of -:ntirc property, 

l 1 !tis dear that the objectiun of Del\:ndmH l11r a sak was noi in ihc best interest of all thi:: 
ct)mnwn ten:;mts. 

l 4. Objection of one or more common tenants is not an impediment. for the court to orck:r sate 
of the Property in terms of section l ! 9(2) of Property Law Act l 971. What is parmnounl 

is whether the sale would bcnd1t parties who have interest in the Property, 

l 5. fhe sak of the Properly invariably. ,vill dispossess Defendant \Vho is enjoying iL The eourt 
needs to consider rclati ve inctmvtniences to other co-owners. against henelits to the parties 

from such a sak. 

l 6, Fro1n th-: affidavits both parties an: unnbk to resohe dispute regarding lhdr imerests in 
the Property and Dt>fendant v,ho l1is having the duplicate title is not a!lm,ving registration 
of memorials. This is n(lt ,1 reason to n.;:ie(:t this app!icatiun. 

1 7 lf sak is nut alltmed Defendant will pm!ong enjoy men! of entire property tP tht· exdusiun 

()f second and third Plaintiffs. This is unjust. 

18. ln contrary. from n proper sale the partk·s \\ill get an opportunity to enjoy their respe<:tive 
-,hares and interests. 
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l 9. It is common in a .situation such as this, the party who ls enjoying more than his share \Vil! 

face some inconvenience, but this need not to be an obstacle to the greater benefit to all 
the parties having an interest. 

::w. fn Tl1£lli.W§.Jsupra , it was hekL 

" ... The application here is under s. 119(,2) under which sale of land under the direction of 
the court may be ordered if such .sale is considered by the courl to be "for the benefit of 
the parties interested" tht the said section l 19(2) clearly specifies the circumsta.:nces 
under which the Court could make an Order for sale notwithstanding the dissent or 
disability of any other party provided that "the sale would be for the benefit of the parties 
concetnedn. fo the definition of ''land" is included ''aU estate and interests in land" 
(section 2 of the Act). 

In any consideration of the issue in this case the court acts on evidence and decisions will 
have to he reached on the basis of the evidence. On the affidavit evidence the Plaintiff 
has proved and satisfied the Court that s. l 19(2) is available to her, .. 

On the evidence l find that the defendants have not advanced any go(id reason why an 
order for sale of the flal should not be made. 

The most practh:al :mlution to the problem which has plagued the parties for some time 
is to sdl the property to the Plaimf ff after valuation on terms and conditions hereafter 
appearing. 

The Plaintiff [ consider is entitled to tlw order she is seeking ... " 

2 l, Through a sale of the property both parties will benefit as opposed to ul! benefits dcri\cd 
to Defondants. They ,vould receive thdr entitlements frorn the sale and be able to utilize 
them according to their wishes. including acquire~ their own properties. 

22. in Aw v Atu LL~!~.3J 29 FLR !OQ the Coul't considered a similar application and discussed 
that 

" ... Section l ! 9( I l or the Property Lmv Act provides us follows: 

"Where in an action frll' partition the party or parties interested. individually or collec1ively, 
t(l the extent of on.: rnoiety or upwards in the !and to which the action relates requests the 
court to direct a sale of the land and a distribution of the procce<ls. instead of a division of 
the land between or among the parties interested, the col!l't shall, unless it sees good reason 
to the contrary, direct a sale w.::cordingly." 

Subject to one issue lVlr. Knight raised which l vvil! com;ider later, unless the Court sees 
good reason to the contrary, it is mandatory to direct sale of the property since the plaintiff's 
interest in the property is not less than t.me moiety. 

A 'moiety means a half and the issue raised by ML Knight is thH! section ! 19 is not available 
to the plaint[ff because he is a joint tenant and not a tenant in common entitled to a m.oiety 
or upwards of the property. 
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lt is not necessary to enter upon a description of joint tenancies and tenancies in common 
because partition of !and by the Court is available to p1:rsons having concurrent inren:sts 
,vhether jointly or in common in a properly. 

!falsbury Laws or Engtand Volume~ l first edition at p. 8 l O \vhrn <kscribing the legal krm 

''pmiition" says: 

''The kgal tenn 'partition' is applied to the divisi\m of lands, tenements and hcrcditaments 
belonging to co-owners and the allotment among them of the parts so as to put an ernJ to 

..:mnmunity of m-vncrship betvvcen some or all of them.'' 

f n a note n:.'gardtng en-owners, the arnhor says: 

"The ccHl\\ ncrs may be joint tenants. h:nants in common or co-partners." 

Accordingly. Plaintiff as administrator and trustee of the cstalc art entitled to seek sale 
the Property for distribution of the estate the shares of the h::m.·ficiaries of the estate of late 
Abdul Haq. 

('ON('LtSlO~ 

24. P!aintrrrs Jpplkation t'i:1r sak ol'thc Prnpl:.'rty is granti:d. !\ccordingty folio\\ing orders are 
made. Cost of this action is sumrnm-ily asses::;ed at $2.000 to he paid 1,,vithin 2 ! days. 

Fl~AL ORDERS 

! . The Defendant to handovt:r the Original Duplicate ti1k being Certificate of Title No. 
16667 to the Plaintiffs Solicitors forthwith: 

2. rhe Plaintiff and Defendant l,1 obtain a prot('ssional ,altwtion for the Property. If parties 
arc unabk to agn::e 10 a the person or entity to do valuation. Deputy Registrar may namt: 
sm;h entity or person for valuation of the Property. 

.,. Bt)th parties are fn:i;,• to offer price of the valumku1 or higher price. and if both agn:e 10 

same price, De fondant is given priority over Plaintiff on the basis of party in p()ssession, 

4. [f m:ither party is in the position tu purchase, to pr1cc valued, the propcny is to b..: sold 
to highest bidder { including the parties) through an auction. 

z ff tmsucci:.'ssfrd to sell among the two parties it is to he sold public aud krn advcrtisi ng 
m dai!:· Ht kas! twice on two \\eekends. lhc lowest price is \alua!ion price. 

The l '1 Plaintiff ~md DefondmH tu cxecu1i: the Tnmsf;;r of Certilkate of Title 16667 
known as Nakasi (Pan ol) situate in the district of Naitasiri being Lot 3 on Deposit Plan 
No. 4324 comprising an urea or thirty !'Ao perches and three tenth of a perch and all other 
incidema! documcms as being the regiskrcd proprietors ofCenificak of Title No. 16667. 
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7. In the event if the any party foils to execute the transfer and all other incidental documents 
the Deputy Registrar, High Court of Fiji to execute the Transfer of Certificate of Title 
No. 16667 known as Nakasi (Part of) situate in the district of Naitasiri being Lot 3 on 
Deposit Plan No. 4324 comprising an area of thirty t,vo perches and three tenth ofa perch 
and all other incidental documents for and on behalf of the defaulting party as being one 
of the registered proprietors of Certificate of title No. l 6667. 

8. Proceeds received from the sale of the said property be used to clear any expenses 
involved in , the arrears of town rates with Tmvn Council (if any) and utility bills 
of the said property including the legal fees of transfer after which proceeds are to be 
shared, 

9. The residue of proceeds of sale be shared as follows: 

a. 1/1 share of the proceeds be given to the ! st Plaintiff to distribute the proceeds equally 
bet"veen the 2nd & 3'0 PLaintift:s;(]/4 for each ) 

b. Y, share of the proceeds be given to the Defendant; 

l 0. Costs of this action is summarily assessed at $ 2,000 to be paid by Defendant or deducted 
from his share ofthe Property. 

., .. '\. i 

Justice De~tbi Amaratunga 
High Court,, Suva 
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