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{ The naume of the enmplainant is suppressed, She is referred to a5 ARG

JUDGMENT

The accused is charged with one count of Rape contrary to Section 207(}) and {2)

(a) of the Crimes Act 2009, The information reads as Follows:

Stutement of Offence

RAPE: Contrary 1o Section 207015 and (21 (4} of the Crimes Act 2009

Particulars of Offence
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JAMES GOVIND SWAMY o the 30" day of May, 2019 & Lauloka in the
Western Division. pesetrated the vaginz of AR, with his penis. without her

CenSent.

The accused pleaded not guilty t the charge. Al the easuing trial, Prosecution
presented the evidence of the complainant and four other witnesses and closed its
case. The accused was put to his defence when the Court found that the Defence has a
case to answer. The accused and two other wilnesses presented evidence for the
Defence. The counsel from both sides tendered written submissions. Having carefully
considered the evidence presented at the trial and the submissions made by the

counsel. I now proceed 1o pronounce my judgment as follows.

The Prosecution bears the burden o prove all the clements of the offence and that
burders must be discharged bevond reasonable doubt. That burden never shifts w the
accused at any stage of the trigl. The presumption of innocence in favour of the
accused will prevail until the charge is proved beyond reasonable doubt. The accused

is under no abligation 1o prove his innocence or prove anything at all.

The Defence took up an wfibi as a defence. Bur the accused is under no obligation to
prove his afibi. It is for the Prosecution to disprove the ofibi and prove beyond
reasenable doubt that it was the accused James Govind Swamy and no one else that

had penetrated the vagina of the complainant with his penis on 30 May 2019,

Section 207(2)a) of the Crimes Act defines the offence of Rape as follows: a person
rapes another person if the person has cammal knowledge with or of the other person
without the other person’s consent. In the context of this case, *camal knowledge’
could be defined as an act of penetration of the vagina of the complainant with the
penis of the accused. A shightest penetration is sufficient to prove the element of

penetration.

According tw Section 206 of the Crimes Act the term consent means consent freely
and volumtarily given by a person with the necessary mental capacity to give the
consent. The submission without physical resistance by a person o an act of another

persan shall not alone constitute consent. A consent obtained by force or threat or



intimidation ete. will not be considered as consent freely and voluntarily given. To
establish the fourth element of Rape. the Prosecution must prove that the accused
knew or believed that the complainant was not consenting or that he was reckless as

to whether the complainant was ¢onsenting or not.
I shali now summarise the salient parts of evidence led in this trial.
PW1: AR (the Complainant)

AR B now 20 years old. She stopped schooling in 2020 when she had completed
Form 6. In 2019, she was residing in Lovu hart, with her mother Hivema |akasamai

and her four siblings.

On 29 May 2019, after returning from school she was on Facebook. She received a
friend request from one James Swamy which was under the name ‘Mesa Swamy’. She
accepied the request although she had not known this person before. Then they started
a conversation (messaging) which lasted for an hour. He asked aboui her whereabouts
and the school. She gave hinr all the information he required. He told her that he was

working at the Lawtoka City Council and residing at Field 40,

This conversation took place al around 7 p.m. After that, he asked it they could meet
up. She refused to go to town because it was nighttime. Then he suggested that he
could come to Lovu to see her, He asked her to wait for him at B.S. Charan Store
which is situated just about 3 minutes” walk from her home. She gave her phone

number (¢ Swamy when it was asked for.

He called her phone on his way and informed her that be was coming in his car 10 B.C
Charan. She went to meet him because he wanted to meet her. He came in his car 1o
B.C Charan shop. He asked her to sit in the back seéat of the car. When she sat in the

back seat. he drove the car to an isolated place and stopped.

He got put of the car and came and sat in the back seat. He then siarted touching her.

She told him 1o stop. He told her that he had focked the doors, She saw him taking off
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his trousers. When he turned on the fights in the car she saw his face. It was the same
face that was on Swamy's Facebook profite picture. The light was not that bright, but

it was just enough to see his face clearly. The profile photo was clear,

He wanted to have sex with her. She told him *no’. Then he forced her to take her
pants off and told her to kurry up because he was about to return. He reminded her
that ail the doors were locked, so she couldn’t go anywhere. Then he pulled her shirt
to take it off. He took off her clothes and started touching her breasts. He then put his
penis in her vagina for about 20 minutes. When he told him  stop, he stopped after a

while, When he finished, he told her to go home.

Two days afier this incident (2 June 2019). James was calling ber again, She did not
want to receive his call, Then she took out the SIM from the phone and gave it to her
brother. Her brother took the SIM and insered it inw his phone. James had calted her
brother when she was sleeping. She woke up after James was punched. But she did
not see James being punched, When she went to the police station, she came o know
that Mesa Swamy’s real name is James Swamy. The police officers told her that

James Swamy is an ex- police officer.

He saw James only once. That was on 29 May 2019, The 2™ time he wanted o meet
her, he was assavlted. When the car was parked near the shop, the light came [rom the
shop and from the car. She could see his face clearly. When he came and sat in the
back seat. she saw his face again. Nothing was obstructing her view. When he came

and sat at the back. he tumed on the light again and wwrned it he off.

She made a complaint to police. Afler she had reported the matter to the police. she
would sce this person in town and, when she came back from school, she saw his
photo on Facebook, 1t was the same person who was there with her that night. She
went to the police station the night (at arcund Ta.m.) James was punched. That was

the day he had wied w call her again,
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She took part in an identification parade (ID parade), She was able to identify the
person who raped her. She positively identified the accused in the dock as the person
who forcefully had sex with her.

Under cross-examination by Mr Heritage, the complainant denied that she had
complained against the weong person, She said that her Facebook account was under
the profile name FI Nolle Christopher. She could clearly see the profile picture of
Mesa James. She admitted that the day the incident happened, her mother and her
brother had checked for her at her friend’s house, as she was not home. When she
came home after the incident, her mother was not home, she had gone to work. Her
mother did not question her about anything until the incident had been reported to
potice and what had happened to James. She agreed that she was taken to the police
station on the night Mesa was assaulted and her mum and her brother were arrested
for assaulting James. She saw Mesa sitting at the police station, with his face swollen.

That was the first time she mef him after the {neident,

She agreed that her mother and her brother were charged with assaulting the accused.
She does not know what happened in that case. She saw this person in town afier the
incident. She aitended the D parade and identified the accused whe was starding
with the other people in the parade. AR denied that she positively identified this

person because she had met him prior to the D parade. She had come from the vitlage

just 10 attend the 1D parade. She got out of the car and went straight o the identity

parade. She managed to identify the accused because she had met him the night when

she was raped in the car and hecause he was a friend on her Facehook,

She denied that she made up the allegation of Rape tw take revenge on the accused

who had lodged 4 report against her mother and her brother for assaulting him.
Under re-examination, the complainant said that she came to know that the accused
was assauited by her mother and her brother and about the elephone conversation

they had had only when her brother relayed the same when she got up.

PW 2: Hivema Marama Nawaqabuli
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ilivema has six children and AR is one of them. After the incident, she sent AR to her
brother in Suva to stay with him for a while because the people at Lovu had started
tooking at her in a different way. Prior to July 2019, AR was living with her at Lovu

Hart home,

On 30 May 2019, {Sunday} evening. she was at home walching the games. AR did not
have a phone herself, so asked for her phone saying that her friend was going to call
her. When she started questioning AR to know who her friend was, without using her
phone. AR, had gone to use her neighbor's phone. AR used to steal her phone to make

calls. She scolded her about using someone else’s phone.

She remembers being charged with assaulting the accused. [t was because of the
phone call that was made to AR, When she received the call, she pretended to be AR
because she just wanted to know who the person who was cafling her daughter was.
The person who was callirg her daughter told her to meet him at B.S. Charan Road.
This persan said that he was on bis way to the shop, so she went there with two other
fadies 10 wait for him. When she was waiting at B.S. Charan. a black car arrived. She
stopped the car and asked the driver. -dee you the one that has been calling my
elaughter? and the driver said. “no . The driver said that he was going to finish a job.
Then she showed hin her ohone and said that this is the number that was calling her
earlier. Then the driver was surprised and told her that she probablty mistook the

person. that was not him.

She thought that the driver was [ying, so she opened the door of the car and punched
him. She was so sure that he was the person who called her, because. when she was
pretending to be AR over the phone, he was the one who had parked beside the shop
where they were supposed to meet, He then told her that his name was James and that
he was tormally emploved with the police force and that what she was doing was

against the law. That was how she krew his naime was James.

[he assault case was later withdrawn when she had reconciled with James. She had
ashed for forgiveness because she knew she was wrong. She thought aboui her two
kids i she were to be put in prison, nobody was going o take care of her kids. She

identified the accused in Court as the person whom she had punched.

&



28.

2

Under eross-examination by the Defense Counsel, the witness agreed that on 30 May
2019, AR was not home after dinner, so she started tooking for AR around Lovu area.
but she couldn’t locate her, AR returned home after 9.30 p.m. when she was found
sitting near the drain. She saw some grass stuck on AR's back and she suspected that

AR had been lying on the grass.

The witness agreed that on 02 June 2019, at about 10 p.m., a report was fodged by the
accused &gains;t her for assaulting the accused. She agreed having said to police that
the person in contact with her daughter was a bus driver and not one who worked at
the Lautoka City Council. She sought forgiveness because she had wrongly identified
the accused that night. In 2019, she was a student at USP. She was home the day the

alleged incident happered,

AR did not have a phone or a SIM. She changed her voice and pretended 1o be AR
when she received the call on her phone. She agreed that she lodged the report against
the accused after the accused had lodged his report against her. She agreed that it was
out of suspicien that she had blamed the aceused that he had raped her daughter, On

the day of the assault, AR did not come 1o the police station.

linder re-examination by the State Counsel. the witness said that AR later ¢larified
and told her “Mum you had hit the wrong person”™. That's what made her change her
mind that she was mistaken and realized that she had punched the wrong person.
However, AR never saw the accused after the punching to clarify the identity of the
person she had punched. AR’s clarification was based on the deseription she gave of
the person she had punched. When AR was lying down, she noticed grass on ARs
back and AR was bleeding. As soon alier she had punched the accused, a police
vehicle came, and she and the aceused were taken to the police station, AR did not go
with them to the police station that night. AR later came 10 the police station and said

tar her that one man had touched her,

PW 3 Sgl Asenaca Taufd
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On 26 July 2019, when she was based at the Lawtoka Police Station Sexual Offences
Unit, she condueted the caution interview of the suspect, James Swamy. The suspect
did not make any admissions at the interview and denied knowing the complainant,
She asked the suspect if he was willing 1o participste in an identification parade. The
suspect agreed. After the suspect consented, an idemification parade was organized
the next day and it was conducted on the 27 July 2019, She did not participate in the

identification parade.

Under eross-examination by Mr. Heritage, the witness said that she had gone through
the statements of the witnesses before conducting the interview. [ parade is
conducted when the victim is not sure of the identity of the suspect. The victim had
confronted that it was him. but the suspect was still denying so that's the reason for
the identification parade. She denied that the 1D parade was not fair because the

complainant had seen the suspect prior to the 1D parade,
PW 4 WPC Emily Bainivalu

On 27 July 2019, when Emily was based at the Lautoka Police Station, she received
instructions to escort the complainant AR from the charge room o the iraining room
where the 1D parade was held. The charge room is located on the ground floor and the
wraining room is ot the second Hoor of Lautoka Police Station. When she entered the
charge room the complainant was alieady there. She escorted the complainant and
handed her over to the parade officer. inspector Sitic, who briefed the complainant,
She saw about 10 men of similar height as the suspect and of his complexion heing
tined up. Al of them were of Indian descent. The complainant positively identified
James, the accused, She knew the accused as they were working together gt the
Lautoka Police Station. But there was no coaching done {o the complainant to point

him o,

Under cross-examination, the wiiness said that, when the members of public enter the
police station. they must enter through the charge room. Evervbody at the police
station knew that the suspect in the rape case was lames and that he had worked at the

Lautoka Police Station.
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Under re-examination, the witness said that, when she went to the charge room to
gscort the complainant, the accused was not present in the charge room. Neither was

the accused escorted through the charge room.
PW 5- ASP Silio Finau

Silio is an Assistant Superintendent of Pelice based at Sigatoka Police Station. When
he was based at the Lautoka Police Station as an inspector, he, on 27 July 2019,
conducted the 1D parade in the training room at the Lautoka Police Station. He
followed the proper procedure, and the [D parade was conducted fairly with the

consent of the suspect who had denied the allegation at the caution interview,

Nine men with similar characteristics and ethnicity as the sugpect were lined up with
the suspect James Swamy. The suspeet had no ohjections o the persons selected,
Prior o the 1D parade, the suspect was kept at the training room and the complainant

was kept in the charge room down below,

PC Amit escorted the suspect into the training room. He informed the suspeet to feel
free o stand in whatever place he wanted to stand. The suspect chose to stand
between N7 and No.g in the Hineup. Straighe after that, be catled the witness wha
wis escorted into that parade by WPC Emily. He briefed the complainant AR and
informed her to move around and touch the person who had raped her. if he was
present there. Without any hesitation, she straight away pointed and positively
identified the suspect Jumes. He asked the suspect if he had any objections to the
manner the 1D parade was conducied. The suspect was satisfied as w the faimess.

James left the police force in 2016,

Under cross-examination, the witness said that he knew that the suspect was an ex-
potice officer, The suspect was present at the parade when he briefed the complainant.
He wat not involved in the in vestigation with CID personnel. He denied that he was
not an independent person to conduct the 1D parade because the suspect was a former

police officer.

Defepee Case
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DWi: James Govin Swami

rames currently is 2 Litter Prevention and Tobaceo Control Officer. He is divorced

and slaying with his de-feecro partner Faga Kijiana. He is residing at Field 40,

Lautoka. In 2019, he was working at Lautoka City Council,

On 2 June 2019 he was assaulted by unknown [-Taukei people at B.S. Charan Road,
while he was seated in his car. When he was being assaulted a police vehicle arrived,
and a police officer intervened 1o stop punching. He was advised to lodge a report,
The police officer took all of them to the Lautoka Police Sation where he fodged a

complaint,

He happened to be at B.S, Charan Road on 2 June 2019 because he received a call for
atm to pick one job trom that place at around 10 p.m. A few days later, he was
informed that the people who assaulted him were charged. He came to know that the

persons charged were Hivema Marama and one Nemani,

When the count proceeding was pending at the Lautoka Magistrates Court. Hivema
Marama kept coming to his workplace seeking forgiveness saying that her son made a
mistake in identifving the wrong person when they assaulied him. He felt sorry for
Marama and Forgave her in court. He forgave them sometime in 2009 afler he came
sack from remand for this martter. When that incident happened. he was living with

Ais ex-wife Vinita Devi and his three children.

On 26 July 2009, he was arrested by police from his office. At the caution interview,
ae was told that a report has been lodged against him on 03 June 2019, the day after

the assault ingident. for raping the complainant on 30 May 2019 after 8.30 pan.

On 30 May 2019, he was knocked off from work at 3 p.m. and after 8.30 pm, he lefl
aome at Field 40 Riffe Range (o drop his ex-wife and the children at the prayer
meeting at Galba Street, The prayer meeting was held in memory of bis ex~wile’s
gunt who had passed away a few days ago. It was a drive of 3~ 5 minutes. ARer
dropping them off at Galba Street. he went 1o his girliriend Faga's place at Link Road.

10
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at around 8.40 p.m. He picked Faga up and went to Marine Drive. After spending
time there till 10 p.m., he wok Faga to his father’s place where they stayed till about
3.30 a.m. the next day {31 May 2019). Whilst coming out of that place. he got tangled
in a cabie and injured his right leg. He drove from there to drop Faga at her house and
went to Kamikamica Health Center to get his injuries checked. After getting the sick
sheet he went back to Field 40.

At the caution interview, he heard that one AR bad made a complaint against him. He
had never met AR before. He was also asked about one FJ Christopher Nollen B, He
admitted that he had a Facebook account under the profile name “Mesa Swamy’, He
was wsing the photo that he 1ook for the American Visa Green Card as his profile
picture on Facebook. He was never a Facebook friend of AR. He was not aware if AR

was using another name on her Facebook.

He admitted accepting a friend request that was semt to him by one FI Christopher
Nollen B. He accepted this request believing that it was from a boy as the protile
picture showed a boy in a student list of Natabua, He conversed (messaged) with this
FE Notien. Nollen inquired about his name, employment, and what he was doing at
Lautoka City Council (LCC). Nollen also asked for his phone number as he wanted to

came and do some research on LCC cleaning program for schoots.

it was at the cantion interview that he came to know that AR was using the profile
name FI Christopher Nollen B. He was surprised when the interviewer was putting so
many questions about the alleged rape incident at which he was never present. When
he saw the complainant at the 1D parade, he recalied that she was present with her
mother and brother at the Lautoka Police Station after the assault imeident on the night

of 2 June 2019,

No calt history was shown to him at the interview, A false allegation has been laid
against im after the assauls incident on 2 June 2019, Not only on 30 May 2019, bt

he stayed every night with his de-facro partner until he went to remand.

LUinder cross-examination, James admitted that, in the year 2019, he was 37 vears old
and was working for the LCC after being terminated from the Fiji Police Force in

11
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October 2013, He was married o Vinita Devi from 2004 to 2022 with three children,
Lintil Vinita moved 1o her family house in 2021, he was Hving with Vinita and the
children at Fleld 40. At the same time, he has had a relationship with Faga since 2014

which blossomed into a de facro relationship in 2018,

James admited wiling the police at the interview that he was on bereavement leave
for 3 days from 28 May 2019 and was home during the davtime on 3¢ May 2019, He

apologized for forgetting that in his evidence-in-chiet.

in 2019, he was driving an old black Toyota Succeed belonging to a friend. He denied
that AR’s mother came to know of his address because he had told AR of his address.
He admitted to messaging with Christopher Nollen on 36 May 2019, He admittec that

he had a good refationship with ASP Silio and WPC Emily all the time.

in re-examination. James adimitted to stating to police that he was home at Field 40 at

8:30 p.m. on 30 May 2019,

W 2 - Serueant Livai Bulisolevu

In 2019 Sgt. Livai was based at the Lautoks Police Station Unitorm Branch. On 2
June 2019, whilst doing the night shift, he received a report of assault and of an
alleged rape. The assanlt was reported against an iTauket lady from Lovu hart. They

were brought (o the station. The victim of the assault case was an Indo-Fijian.

DW 3- Vinita Devi

From the vear 2021, she has been staying in M N Naidu. Before that, she was with her
former husband James Govind Swamy at Mutla Street. On 30 May 2019, she was
home till 8.30 p.m. and left home with James and her three kids for a prayer mesting
held at her dad’s place at M N Maidu Road. James just dropped them at her dad’s
place and left. At around {2 midnight she returned home, James did not return home

that night.

12
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Linder cross-examination, Devi said she had some issues with her ex-husband but
stayed together for the sake of the children with a mutual understanding. The daughter
was asthmatic, and she needed his support to look after the three kids. They stayed
together but in separate ways. When James returned home on 31 May 2019. she saw
James limping and James said that he was with his girlfriend. But she was not sure
where he was. When the rape charge was laid against James, she felt bad because she
couldn’t believe that James raped someone. She came o know about the rape
allegation the day James was arrested. The police recorded her statement on 26 June
2020,

W 4 - Faga Kitiana Prasad

Faga is in a de-facto relationship with James. Before moving to Mutla Place in 2021,
Faga was staying at 15 Link Road, Kashmir. She started dating James in 2018, She
recalls 30 May 2019, because on that day, James got his leg injured when it got

tangled with a barbed wire. James used to come and pick her up every day between

8.30 p.m. to §.45 p.m. and hang out and then go o the father's flat.

On 30 May 2019, James came after 8.30 pan. She recalls the exact ime because, after
8 p.m. to 8.45 p.nt., she was waiching Ufu ni Tukarnks on TV, James picked her up
and went to Marine Drive where they hung out il T p.m. From there they went to
James’s fathers flat in Viwgo and stayed there tifl 5.30 a.m. Afler leaving his dad’s
place, they had a conversation about the injuries and James said he was going o see a

dactor,

Under cross-examination. Faga said that James used tw come 0 her place every night
between 8:30 p.m.-8-435 p.nt. ever since they started dating in 2018, Therefore, she
used to miss her favourite TV program Ui ni Tukutukn. She said that her statement
was recorded by pelice 3 to 4 months atter James got injured at his father's place.
When her statement was shown. she admitted that it was recorded on 11 June 2020,

maore than g year after the said incident,

13
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Evaluation / Analysis

The Prosecution alleges that the accused penetrated the vagina of the complainant
with his penis without her consent. The only dispute relates to the identity of the
accused. The accused completely denies the allegation. He says that the complainant
has mistakenly identified him as the culprit. In support of his defence, he raised a
defence of a/ibi. The nceused savs that he was elsewhere at the time of the alleged
incident. At the same time, he takes up the position that the complainant and her
mother Marama made up the allegation after the accused was assaulted by Marama as

aresult of a mistaken identity.

The Prosecution catled five witnesses and it substantially relied on the evidence of the
complainant, Firstly. | shalt test the reliability of her evidence in regard to the identity
of the accused. Then | would test her credibility and honesty for me to he satisfied if

she told the wuth m Court.

The alleged offence has taken place at night after 8 p.m. According (o the
complainant, she had met the accused for the first time on Facebook. She received a
friend request from a person whose profile page had been under the name “Mesa

Swamy’. There is no dispute that the accused was on Facebook and that the Facebook

account under the profile name “Mesa Swamy” belonged 1o the accused. The accused

in his evidence admitted al! these,

The complainant said that she could clearly see the profile picture of “Mesa Swamy’
on Facebook, This fact is also not disputed. The accused in his evidence admitted that
the profile picture posited on his Facebook page under the profile name ‘Mesa
Swamy’, ¢clearly portrayed his face. Furthermore, according to the accused. the profike
nhoto posted on his Facebook page had been taken by a professional photographer for
the purpose of applying for the American Green Card Lottery. Then the profile photo

should be crystal clear,

it is the evidence of the complainant that the profile name FJ Nollen Christopher was
being used by her. The accused admils accepling a friend reguest from FJ Nolien
Christopher and that this person was in his friends list on Facebook. Therefore. |

14
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accept that the photograph posted on the accused’s Facebook account provides a

proper foundation for the identification of the accused.

There is no dispute that a conversation {by way of messaging) took place between the
accused and Fl Nelfen Christopher upon accepting the friend request. In that
conversation, information such as the names, places of residence, employment/
student status of hoth Mesa Swamy and FJ Nollen Christopher had been exchanged.
The complainant said, in that conversation. she came to know that Messa Swamy

worked at the Lautoka City Council (LCC)Y and that he was residing at Field 40.

This information matched perfectly with that of the accused. The accused admits that
he conversed {messaged)} with FJ Nollen Christopher and in that conversation, Nolfen
inquired about his name. employment, and what he was doing at LCC and also asked
for his phone number. The accused confirmed in his evidence that he was residing at
Field 40 and that he was employed at LCC. Therefore, it can safely be assumed that
the complainant acquired personal information of the accused from the accused
himsell during the said conversation. This conversation also provides a proper

foundation for the identification of the accused.

Then 1 move on 1o the circumstances associated with the alleged incideni of rape as
far as they relate w identification. The complainant said that, during the said
conversation. she gave her phone number to Mesa Swamy when it was asked for. The
meeting place suggested by Swamy was 3.5, Charan Store. Swamy called her phone
and informed her that e is coming in his car and was on his way heading fo B.S.
Charan Store. Shoitly, a black car arrived at the store and stopped. She went to the car
that siopped. She sat in the back seat when she was asked 1. The complainant had al}
the reason o believe that the man who had stopped at the store was the Facebook
triend she was expecting fo meet at that place and time. She had a proper foundation
t identily this person because she had already seen bis face clearly on his Facenhook

profiie page to confirm his identity.

Bearing Turnbull Guidelings on visual identification i mind. | shall now proceed w
examine complainant’s identification evidence. When the car was parked near the
store, the light was shining from the store. The driver turned on the {car) light and

15
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turned it off. The car light was not that bright, but it was just enough to see his face
clearly. She could see the driver’s face clearly al a close range. When he sat in the
back seat, he turned on the (car} light again and turned it off. She saw hiy face again at
a close range. Nothing was obstructing her view. On comparison, she was assured that
it was the same face that she saw on Mesa Swamy’s Facebook profile photo. It was
not a fleeting glance identification. He spent a considerable time with her during the
sexual encounter. The bitter encounter wourld have left an indelible picture in her
mind of the assailant. With the foundation she had had. there was no way that she

could have been mistaken,

The incidents that foliowed the alleged rape incident also provide a proper foundation
for the identification of the accused. Two dayy after the incident. (2 June 2019} Mesa
Swamy called ber again oa the phone. The complainant did not want to receive his
cail. She took out the SiM card from the phone and geve it W fier brother. Her brother
took the SIM card and inserted it into his phone, She had then gone w s‘Eeep. She did
not know whar happened thercaiter. Her brother did not come o give evidence.
However, her mother, Hivema Marama (Marama), was in Court 1o el the story that

fotlowed,

Marama described the sequence of events. starting [rom the telephone call she had
received that led her to punch the accused. Answering the call, Marama pretended to
be the complainant because she wanted to know who the person who was calling her
daughter was. The person who was calling told her to meet him at B.S. Charan Road.

This person said that he was on his way o B.S. Charan Shop.

Marama went to B.S Charan to meet the person whe had called her. When she was
waiting at B.S. Charan. a black car arrived. She stopped the car and asked the driver, -
Are you the one that has been catling my daughter? and the driver said, “ne . The
driver then told her that his name was James and that he was employed with the police
force. Then Marama showed him her phone and said that this was the number that
was calling her a short while ago. Then the driver was surprised and iid her that she
probabiy mistook the persan: that was not him, Marama was sure that the driver was

tving. She opened the door and punched the driver.
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Marama punched because she was sure that it was this person that made the phone
call a short while agoe. When she was pretending to be the compiainant over the
phone; he was the one who parked the car beside the shop where they were supposed
to meet. There is no dispute that the accused was punched by Marama on the night of

2 June 2019, This part of Marama’s evidence is undisputed,

According fo the testimony of the complainant, this is the same modus operands and
the place used by the alleged rapist to meet the complainant twe days ago. The
driver’s denial is not surprising, because he expected the complainant to be there, not
her mother. After this incident, all of them went to the Lavtoka Police Station where
the accused had 1 lfodge a report against Marama as instructed by the police officer

who intervened to save the accused.

The complainant was not aware of the punching incident umtil she was woken up by
her brother. She said that she was at the police station the night (at around | a.m. on 3
Fune 2019y her mother and her brother were arrested for assaulting James, When she
was at the police station, she saw James sitting there, with his face swollen. That was
the first time the complainant had seen James after the alleged incident of rape. The
accused confirmed the evidence of the complainant when he said that he saw the

comgainant and ier mother at the police station that night.

However. Marama in her evidence denied that her daughter came to the police station
that night although she said that her daughter came later to the police station. The fact
remains however that the complainant had recorded her statement at 9 a.m. on 3 June
2019, it 15 not clear whether she, having come there the previous night, remained at
the police station to record her stateraent. In any event, | must aceept the evidence of
the complainant on this issue as it was corroborated by nose other than the accused
himself.

Then | would turn to the I parade which, according 1o Prosecution. laid another
foundation for identification. The (D parade was held an 27 July 2019, approximately
pwor months affer the alleged rape incident. At the 1D parade, the complainant had no
difficulty in identifying the accused. The guestion is why the police needed to hold an
1) parade at all in the circamstances under which the identification was made by the
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complainant before and at the time of the rape incident where, as 1 have described
earlier, @ proper foundation for identification had been laid. This was the question the
Defence Counsel was putting 1o the police inierviewer., This question was quite

relevant to the Defence case as it concerns the strength of the Prosecution case,

Sgt. Taufa, who conducted the interview of the accused, answered this question in her
evidence. Aceording to her, 1D parades are generally condueted when the complainant
is not sure of the identity of the suspeci. Before conducting the interview of the
accused. she had gone through the witness statements where she realised that the
complainant had confirmed that it was the accused who had raped her. However,
since the accused was strictly denying his involvement. she suspended the interview

to allow an 1D parade to be conducted in fairness to the accused.

if the complainant had seen the aecused at the police station on 3 June 2019, prior to
the [ parade. as stated by the complamant and the accused. there was no point in
holding an [0 parade. 1t is noteworthy that. by the time the 1D parade was conducted,
the accused had already been arrested. It suggests that the poiice have had a solid
evidential foundation (o amest the accused even without an 1D parade. in those
circumstances, i was not appropriate for the police to hold an 1D parade after two
manths which will only weaken their own case and the credibitity of the investigation
process. 1t must nat be {orgotten that the accused is an ex-police officer whe had
served admicedty with the police investigators. The police witnesses confinmed that

they arc in good relationship with the accused even today, The accused in his

evidence did not raise any issu¢e with the manner in which the D parade was

conducted and about its fairness although his Counsel did.

Finally, the complainant positively identified the accused in Court as the person who
raped her. There was a proper foundation for dock identification as | described earlier.
She mainfained her stance right throughout her evidence. She never said she was

mistaken. | find that the complainant is a reliable witness,

Let me now test her crecibility, The crucial guestion is whether the complainam

picked the accused at the 1D parade because she had seen him at the police station as
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his mother™s victim (in the punching case} or because she properly identified him to

be her rapist,

The answer to this question will depend on how credible and honest the complainant
has been in her evidence. The Defence Counsel argued that the complainant and her
mother made up this allegation to take revenge on the accused. There is no logic in
this argument. Why would Marama want o take revenge on a person whom she has
already punched? Why would the complainant want to take revenge on a person who

has already forgiven her mother for punching him?

The rational argument would have been that they made up this allegation 1o justfy
Marama's punching the accused becausc thete was a strang case against Marama. Let

me now see if this argument is tenable in the circumstances of this case.

There is no dispute that the complaint against the accused was lodged soon after the
one made by the accused against Marama. The circumstances under which the
complaint against the accused was made do not allow me w accept that the

complainant and her mother made up this allegation.

The complaint against Marama wis made because the accused had no option but to go
to the police station in view that the police officer who intervened to save him had
asked him o report the mafer to police. The complainant was never present when the
accused was punched by Marama. it can reasonably be assumied that Marama told the
police what prompted her to assault the accused. The apparent reason why the
complainant had to go to the polies station that night was to clarify her mother’s
version as to what prompted her to punch the accused. When the complainant went to
the police station that night she saw Mesa Swamy with his swollen face. She
recognized the accused and her statement was recorded a few hours fater (ar 9 a.am. on
3 Jupe 2019} implicating the accused in the rape. By that time, the complainant had

never complained to Marama that she was raped.

There was inconsistency so far as the date of the charge is concerned. As per the
information, the alleged rape was committed on 30 May 2019, whereas the

complainant testified to an oftence committed on 29 May 2019. However. this
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inconsistency was never raised in cross-examination and there was no dispute that the
date of the alleged incident was 30 May 2019, The complainant gave evidence
approximately four vears after the alleged incident and she may have forgotten the
exact date of the inciden:. In her witness statement recorded two days afier the
incident. the cdmpia.ina.nt' had iold the police that she was raped on 30 May 2019,
Therefore, this inconsistency does not affect the credibility of the complainant. The
afibi evidence was Jed on the basis that the offence occurred on 30 May 2019, The
inconsistency as (o the date of the incident ts not material in the circumstances as it

did not mislead the accused nor was he prejudiced.

Marama in her evidence said that she sought forgiveness from the accused because
she had wrongly identified the accused as the person who calied her daughter. She
agreed that it was out of suspicion that she had blamed the accused that he had raped
her daughter. Under re-examination, Marama said that the compiainant later clarified
with her and old “mum vou had hit the wrong person”™ and that's what made her
change her mind that she was mistaken, Marama further said that her daughter did not
see the accused after the punching but her daughter’s clarification was based on the

description she had given of the person she had punched.

The complainant never said that she was mistaken or that she had told her mother that
she (Marama) had punched the wrong person. The complainant had seen the accused
at the police swtion that night and if she bad realized that her mother had punched the
wrong person. she would not have proceeded o lodge a report against the accused.
She would not have identified the accused as her rapist at the 1D parade and also in

Court, specially, when she knew that her mother had reconciled with the accused.

In any event, Marama was not in a position fo confirm or dismiss the identity of the
accused in the rape allegaton as she was never present at the alleged crime scene. It
appears that Marama was in a dilemma after being caught punching a former pohce
officer in public, which incident was witnessed hy a police officer. No doubt, there
was a strong case against Marama hanging over her head. Marama said thar she
thought of her two kids and if she were 10 be put in prison, nobady was going o take

care of her kids.
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The complainant had never complained to Marama that she was raped. She had only
told that she was touched and the rape complaint had been made by the complainant
straightaway to the police. The reason appears to be that the complainant was scared
of her mother who had already reprimanded her for using Marama’s phone to chat
with friends and for going missing from bome that night without informing her
mother. I this context, | believe Marama had a strong motive to reconcile with the
accused by saying that she was mistaken when she punched the accused. Therefore, |

am not inclined to accept Marama’s evidence that she had punched the wrong person,

I observed the demeanour of the complainan. She was straightforward in her answers.
Her demenowr is consistent with her honesty. I am sure the complainant told the wuth

in Court. [ accept the version of events of the Prosecution case.

The accused said that he was never at the alleged crime scene on 30 May 2019, To

support his alibi the accused called his ex-wife Devi and his de-facto partner Faga.

The evidence of the sccused is not credible and refiable. According to his evidence-in-
chief, he had been at his workplace, LCC, during the daytime on 30 May 2019, Under
cross-examination, he adimitted that he was on bereavement leave from 28 -3¢0 May
2619 and apologized for forgetting to tell what had happened on 30 May 2019, during
the daytime. If the accused is unabie to recollect what had happened during the
daytirne, how could he to recollect and teli the Court what had happened after 8 p.am.

on 30 May 2019 in such detail?

The accused said that after 8.30 pan., he lefi home to drop his ex-wife and the
¢hildren at the praver meeting at Galba Sweer. However, his ex-wife, Devi said that
she was dropped off at MN, Naidu Road in Kashmir. During the eross-examination,
Devi agreed that M.N Naidu Road and Galba Swreet are two different places located in

different areas.
The gecused said that he accepted the friend request from FJ Nollen Chrisiopher
believing that it was from a boy as the profile picture showed a boy in a studeni st of

Natabua. However, during the cross-examination of the complainant, this position
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was never put by his Counsel to the complainant so that she could clarify on it. He

had not given this explanation to the police at his caution interview either.

There should have been a specific reason for the accused to remember 30 May 2019
o say that he was never at the crime scene. He said that he got his leg injured on the
foilowing day and went to see a doctor to get a sick sheet. The sick sheet would have
been the best evidence o support his evidence as fo how he was able to recollect the
gvents that took place on 30 May 2019, However. no such evidence was tendered in

Court. It is reasonable to assume that the accused cooked up his afibi to save his skin.

Vinita Devi is accused’s estranged wife. She said the accused was with her until 8.30
p.m. on 30 May 2019, Although, she had separated from the accused in 2021, she had
fived with him on the date of the alleged incident despite knowing the accused was in
a relationship with another woman, She stayed together for the sake of the children
with a mutnal undersianding. Her daughter is asthmatic, and she needed accused’s
support to fook after the three kids, Devi came to know about the rape allegation only
when James was arresied on 26 July 2019, She felt bad and couldn’t believe that her
husband ruped someone. Although Devi had a real interest in this matter, she had not
recorded her statement until 26 June 2020. Therefore. it is reasonable o assume that
she recorded a late statement and gave evidence 1o save her ex-ex-husband to ensure
that she continues to get his support. In any event. she was not aware where the
accused had been after dropping them off at the prayer house at around 8.30 p.m.
Therefore, even if | accept that Devi wld the truth in Court. her evidence is not

capahle of supporting the afibi mounted by the accused.

Faga said that the accused was with her from 8,40 p.m. on 30 May 2019. Faga isina
de-fucto relationship with the accused and is not an independent witness, According
i0 her, the accused used o come and pick her up every day between 830 p.m. to 8.45
p.m. 1t is hardiy believable that the accused visited Faga every night when he was

living with his wife and children at Field 40,

Faga specifically recalls 30 May 2019, because the accused got bis leg injured on the
following day, And she recalls the exact times because, after 8 p.m. to 845 p.m., she

was watching {2u ni Tukutake on TV, She tried (o say that she gave her statement 3 1o
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4 months after the accused gol injured at his fatlier’s place, However, when her
staternent was showr, she admitted giving her statement on 11 June 2020, more than a
year atter the said incident. I do not believe that she was in a position to recollect and
say after a year what exactly happened and where the accused was on 30 May 2019 It
is reasonable 1 assume that Faga recorded a belated statement and gave evidence ©

suppott her de-facto partner,

| reject the version of the accused and his alibi. The unconvincing version of the
Defence failed to create a reasonable doubt in the version of events of the Prosecution
case. However. | bear in mind that the rejection of the Defence version does not mean
that the accused should be guiity. Prosecution has to prove its case beyond reasonable

doubt.

Having accepted the version of the Prosecution, | now proceed to see if ail the
glements of Rape have been established. As | have already said, the Prosecution
established the identity of the accused, which was the main contention taken up by the
Defence, bevond reasonable doubt. The accused forced the complainant to take her
pants off and told her to hurry up. He reminded her that all the doors were locked, so
she couldhn't zo anywhere, The complainant told the accused ‘no” when he wanted to
have sex with her, The complainam said that the accused forcefully penetrated the
vagina of the complainant without her consent. She was onky 16 years old, and the
accused knew that his Facebook friend was still a student at Natabua, By the conduct
of the complainant, the accused must have known that the complainant was not
consenting to a sexual intercourse. Being an ex-police officer. the accused siould
have realized that acceptance of 2 friend request on social media is not an invitation

for sex.

{ am satisfied that the Prosecution proved all the efements of Rape as charged beyond

reasonable doubt. [ find tha accused guilly and convict him accordingly.

Aruna Muthge
Judge
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