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Introduction

In the substantive matier (Anti-Corruption Division case MACD 04/2021), the ¥
Applicant is charged in Lautoka Magistrates Court with four counts of Abuse of Oifice
for Gain contrary to section [39 of the Crimes Act of 2009 and is jointly charged with
the 2™ Applicant with one count of Obtaining a Financial Advantage contrary to
Section 326(1) of the Crimes Act of 2009




E

(ol

The matter proceeded to trial and upon the close of the Prosecution case, the Applicant’s
counsel made an application of No Case to Answer. Both parties were given an
opportunity to file written submissions. Therealier. the Learned Magistrate delivered his
Ruling wherein he found that there was a case to answer and put the Applicants to their

defence,

It is the said Ruling on No Case to Answer application that the Applicants are now
challenging under Section 246(7) of the Criminal Procedure Act (CPA) and Section

100(6) of the Constitution.

Although the Applicants, in their petition. based their application on the said two
provisions. the Counsel for Applicants at the arguments stage substantially relied on

Section [00(6) of the Constitution.

The Respondent objects to the application on the basis that the Applicants do not have a
right to appeal interlocutory orders such as no case to answer rulings to the High Court
under Section 246(7) of the CPA. The Respondent also argues that Section 106(6) of the
Constitution should be read together with Section 262(1} of the CPA which deals with
the revisionary power of the High Court and since the Applicants have not fulfilled the

requirements under Section 262(35) of the CPA, there is no legal basis for this application.

In view of those arguments. | would first deal with the law on appeals and revisions under

the CPA and the supervisory jurisdiction under Section 100(6) of the Constitution.

Law on Appeals

The relevant law that deals with appeals trom the Magistrates court to the High Court is
Section 246 of the CPA. Section 240 (1) of the CPA states that:

Subject o any provision of this Purt w the contrary, any person wh is dissatisiied
with any judgment, sentence or order of a Magistrates Court i any criminal cause
or trial to which he or she is a party may appeal to the High Court against the
judgment, sentence or order of the Mogistrates Court, of beth g judgment and
sepjenie’
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In Prakash v Fiji Independent Commissio

246(7) provides as follows:

An order by B court in @ case may be the subject of an appeal to the High Court,
whether or not the court has proceeded 1o a sonviction in the gase, but no right
of appeal shail He until the Magistrates Court has finaily determined the guilt
of the accused person, uniess a right to appeal against pny order made prior
to such a finding is provided for by any law {emphasis added).

n azainst Corrng

FIHC 33: HACDAG10.20215 (4 February 2022) Rajasinghe I in interp

section observed as follows;

Section 246(7 ) of the Criminal Procedure Act consisis of two main components.
The first component bas defined the scope of the right of appeal ta the High Court
against the orders of the Magistrate’s Court. Accordingly, any order af the
Magistrate’s Court cun he appealed w the High Courl, notwithstanding the
Magistrate's Coirt has proceeded 1o a conviction in thal matter or not. Haenee, the
right of appeal against te orders of the Magistrate's Court is not Umbted o any
specific or certain orders, The szcond component states when the right of appeal
o the High Court could be exercised, Accordingly, the right ol appeal o the High
Caurt can be exercised after the Magistraie’s Count has finally determined the
aceused's guilt. Consequently, the existence of the final determination of the guilt
of tie accused in the Magistraw’s Court is the sine gua on (o invoke the Appeal

jurisdicisdiction of the High Court against the judgments, sentences or orders of

the Magistrate™s Court,

b would answer the question whether Hwe Hmitation comained in section 246(T}
applies o an order of discharge under section 162UDN In negative. In my

judgment, the limitation placed by seotion 246¢ 71 appliies 10 those orders incidental

1o 3 triad where the Magistrates' Court is determining the guilt of the accused. i
ap aceused elects w conlest the charge by net pleading gality, he his no right of
appeal against interlocuiory orders made by the Magistrates' Court {unless
expressiy provided by stanue) until the Magisirates’ Court has finally determined
the guift. Examples of such interlocutory erders would include voir dire rulings
on admissibility of evidence, joinder of counts. o aceused persons, no case o
answer rulings or any other orders of similar nature, The mischief that the
fimfration is trving to address is appeals that fragment trials or cause delays in
disposal of criminal cases.

Laad

Section 246(7) of the CPA specifically deals with the appeals against orders of the
Magistrates Court which ought to be read subject to Section 246(1) of the CPA. Section

[2022]

reting the said

In State v Chand [2015] FICA 64; AAUDES 2012 (28 May 2013), the Court of Appeal

at [24] observed as follows:

According to this Judgment, since interlocutory orders such as no case to answer rulings

generally do not finally determine the guilt of the accused and the right of appeal is not




expressly provided by statute, the Applicants have no right of appeal. That does not
however mean that interlocutory orders cannot be appealed. No doubt, such orders can
be appealed. bur only when the time is ripe. As Rajasinghe J correctly pointed out in
Prakash, the party aggrieved by an interlocutory arder could vindicate histher right of
appeal in the High Court only when histher guilt has finally been determined by the
Magistrates Court. This formulation will sit wel with the purposive approach the Court

of Appeal has taken in Chand when it said of the mischief that the limitation is trying

to address, namely, to discourage the appeals that fragment trials or cause delays in

disposal of criminal cases,

fn Chand, the Court of Appeal held that an order of discharge (without acquittal being
recorded) coutd be appealed to the High Court as the discharge order brought the
proceedings at the Magistrates Court to an end. [n other words, a discharge order made
under Section 1692} of the CPC is not an interiocutory order covered under Section

246(7) as it brought the proceeding to an end.

The Caurt of Appeal in Sowane v State (2020} FICA (811 AAUI3L 2019 (28

September 2020), having dealt with an appeal from the Magistrates Court, vested with
extended jurisdiction of the High Court. named the conditions precedent 10 invoke the
appellate jurisdiction of the Court of Appeal under Section 21(1) read with Section 22
of the Court of Appeal Act on the assumption that the extended jurisdiction of the
Magistrates Court is deemed to be an original jurisdiction of the High Court. The Court

stated at [ 18}

What the appellant is appealing against in this appeal is an interlocutory or interim
order by the tearned Magistrate in a pending case, The Magisirate has not in any
way finally determined the guilt of the appeilant, The existence of & conviction,
sentence, acquitizl and an order pranting or refusing bail pending wial of the
Magistrates court is a condition precedent o a sine qua noo 10 invoke and cloth
the Court of Appeal with sppellate jurisdiction under section 21(1) read with
seetion 22 of the Court of Appeal Act

It is clear, the bail rulings, though such rulings are considered interlocutory orders and
do not finally determine the guilt of the accused persons, are obviously appealable under
Section 246(7) of the CPC because the right of appeal is expressly provided by statute,

namely the Bail Act 2002,
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However, whether mere existence of a conviction without a resultant sentence gives rise

1o an appealable right has been the subject of controversy in this jurisdiction.

in lsmail v State (2018) FJHC 794; HAA 01 2018 (22 August 2018), the High Court
addressed an appeal filed against a conviction recorded in the Magistrates Court when

sentence was still pending. The Sharma J stated at {17}

In my view, section 246(7) iterally means an aceused person’s guilt is not finally
determined untif the aceused is senienced. The eniering of 2 conviction 1s a siep
wwards finality of guilt but not the final determination of guilt. it is only when an
acensed is sentenced that his or her guilt is finalized, not before that, This
provision showid be given o wide interpretation 1o achieve its purpose which is to
consider appeals from the final determination of o matter in the Magistrates court.

Justice Sharma further went on to state at [21] and observed:

Before | leave i is important 10 mengion that the legishative draflers would have
never contemplated Ypiece mend” appeals from the Magistrates Court to the High
Cowrt, I the legistation had allowed a right of appesd after an aecused was
convicted and hefore Seatence was. pronounced, a chaotic situation would have
arisen.

The contention of the Applicants is that the Learned Magistrate in his No Case to Answer
Ruling found the Applicants guilty of the charge / charges. in view of the said contention,
which [ shall deal with hvthe following paragraphs. | do not believe that this Court should
delve any further into the issue of whether it is the conviction or the sentence that finally

determines the guilt of an accused person.

Even if | were to accept the contention of the Applicants that the Leamed Magistrate
found them guilty in the No Case 10 Answer Ruling, they. in view of Ismail judgment,
could not invoke the appellate jurisdiction of the High Court as the Magistrates Court has
not vet passed the sentence and therefore not finally determined the guilt of the
Applicants. On the other hand, it'] were to accept that even a conviction (before sentence)
could be appealed, as the Court of Appeal in Sowane observed, [ shalf still hold that the
Applicants do not have the right of appeal as the Leamed Magistrate has not yet recorded
a conviction. [ According to the options available under Section 15 of the Sentencing and
Penaltics Act the court has diséretion not o record a conviction even where it has found
the accused guilty] Therefore, I find that the Applicant’s have no right of Appeal under
Section 246(7) of the CPA.




Revisioaary Jurisdiction of the High Court

Although the Applicants have not invoked the revisionary jurisdiction of this Court. in
view of Respondents” argument that the Section 100(6) of the Constitution should be
read with Section 262(1} of the CPA, | should explore the possibility of whether

revisionary jurisdiction was available to the Applicants.

Section 262(1) of the CPA stipulates the procedure for the revisionary power of the High

Court. The question is whether the High Court in the present case could invoke this

jurisdiction.

in Nadan v State [20i9] FISC 29: 07.2019 {31 October 2019}, Keith JA discussed the
manner of invoking the revisionary power of the High Court under Section 262(1) of the

CPA and observed as follows:

e record in the magisirates’ courl bad nat been "called Jor. i could only have
been calied for if the Chiel Justice hud regquested L and he had not see section
26023 of the CPAL Nor had the record "been reported for orders”. That only
applies when a magisirate wishes t report something to the High Court under
section 26 1{73) of the CPA. 3o the ondy route by which the High Court’s powers
under section 262(1) of the CPA could have been invoked in this case was i the
record of the proceedings in the magistrates® court had come to the koewiedge of
the high Court in some other way. In this case. it had come t the knowledge of
the high Court by the tranafer of Nadan's case under section 196(3} of the CPA
CPA tothe High Court for sentencing, o way the High Court's revisionary power
under on 26201} of the CPA intended 6 cover cases which had come W the
knowledge of the High Court by that route? I do nol think so. (Emphasis mine,

in State v Tabusoi [2016] FIHC 1003; HAC168.2016 & HACIB0.2016 (3 November
2016) the High Court exercised its revisionary powers o set aside a ruling of the
Magistrates Court pursuant to Section 262{1)(b) of the CPA. In that case, Rajasinghe
thought it fit to exercise revisionary power when the Magistrate fransferred the case to
the High Court under Section 194 (e} of the Criminal Procedure Act stating that the

Magistrates Coust had no jurisdiction to hear that case.

ft does not appear under what limb of Section 261{1) of the CPA, His Lordship had

exercised the revisionary power. It could only have been invoked in that case if the record

4



28.

of the proceedings in the Magistrates Court had come o the knowledge of the High Court
in some other way. [n any event, the error was manifest on the face of the record when
the Learned Magistrate transferred the case to the High Court when it in fact had

Jurisdiction 10 try the marter.

In Nair v State [2023] FIHC 7; HAM201.2022 (20 January 2023) Sharma ) refused 1o
exercise revisionary powers (or inherent powers) of the High Court to nullify a no case
to answer Ruling of the Magistrates Court on the basis that he had not received a repon
under the hand of the Chief Justice in terms of Section 260 (2} of the CPA requesting
him 0 exercise revisionary powers (o take action. However, His Lordship thought i it
to exercise supervisory jurisdiction under Section 100(6) of the Constitution and

proceeded (o annul the impugned ruling.

In view of the observations made by the Supreme Court in Nadan, { agree with the

Respondent that a situation has not arisen in this application to exercise revisionary
jurisdiction to set aside the impugned No Case to Answer Ruling under Section 262 (1)
‘of the CPA.

Furthermore, Section 262(3) of the CPA states:- "Where an appeal lies from any finding,
sentence or order, and no appeal is brought, no proceeding by way of revision shail be
entertained ar the instance of the party who could have appealed. Although the right of
appeal is not available to the Applicants at this stage to challenge the No Case to Answer
Ruling, that right will definitely be available at the end of the trial, Therefore, the

revisionary powers should not be exercised as the Applicants do have the right of appeal.
Sapervisory Jurisdiction of the High Court

Section 106 {6) of the Constitution provides for the supervisory jurisdiction of the High
Court. The Respondent argues that this section must be read together with Section 262(1)
of the CPA which provides for revisionary jurisdiction of the High Court and sinee the
Applicants have not fulfilled the requirements for a revision, this Court has no power to

entertain this appiication.

Section 100(6) of the Constitution provides as [bllows:
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The High Court hay jurisdiction to supervise any civil or eriminal proceedings
before a Magistrates Court or other subordinate courts and may, on an apphcation
duly made o it. make such orders, issue such writs and give sueh directions as it
comsiders appropriste 1o ensure that justice (s duly administered by the Magistrates
Court and other subordinate courts”

According 1o this Section, the supervisory jurisdiction of the High Court could be

invoked only on an application duly made to it. Other than that, the supervisory

jurisdiction is not contingent upon any qualification as far as this power is exercised "o

ensure that justice is duly administered by the Magistrates Court and other subordinate

couns".
There is no indication that Section 100 (6} of the Constitution should be read together
with Section 262( 1) of the CPC and. no authority is cited by the Counsel for Respondent

to substantiate her claim. The case law of course suggests atherwise.

In Nitin Nitesh Nair v The State Lautoka High Court Criminal Misc. Number HAM

201 of 2022 the High Court dealt with an application under its revisionary power under
Section 260 of the CPA. In providing relief under the supervisory power of the High

Court under Section 100 {6) of the Constitution the Court at [25] stated as follows:

Altlough the applicant's counsel has filed an appiication for review or revision.
the proper application in my view should have been to seck directions under the
supervisory jurisdiction of the High Court. However, afier considering the
urgency of the matter this court can exercise its supervisory jurisdiction (as
opposed Lo inherent jurisdiction} by issuing directions with the view w correet an
inadvertent oversight in paragraphs 10, 11 and 12 of the ruling defivered by the
Magistraies Court on 1 1th November, 2027, Section 100 (&) of ihe Constitution
of Fiji gives this court the power (o irntervene under i1 supervisory jurisdiction.

Unlike the Nair case. in the present case. there is an application duly made under Section
106(6) of the Constitution and therefore this Court is in a better position to deal with this

application under the Constitution.

The Constitution of Fiji is the Supreme Law of the land {Section 2 (1} and (2} of the
Constitution] The Courts are supposed to uphold the Constitution and guard the rights
guaranteed in the Bill of Rights Chapter. The Constiution shall be enforced through the

courts to ensure that laws and conduct are consistent with the Constitution [s 2(4)a)].
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Therefore, Section 100 (8) of the Constitution be given precedence over other staiutes
and the courts must intervene i it appears that the rights guaranteed under the

Constitution have been violated or about to be violated.

The application of the Applicants concerns two rights guaranteed under the Bill of Rights
Chapter of the Constitution, namely, the right to be presumed innocent guaranteed under
Section 14(2)(a) of the Constitution, right to a fair trial guaranteed under Article 13 (1)
of the Constitution and the common law right 0 be beard that originates from the

fundamental rule of natural justice, audi alteram pariem.

In view of s 7(1)(b} of the Constitution, an interpreiation of Bill of Rights would involve
international law. That provision warrants the courts, if relevant, o consider international
law applicable to the protection of the rights and freedoms in the Bill of Rights Chapter
and rmust apply and. where necessary, develop common law in a manner that respects the

rights and freedoms recognised in the Bill of Rights Chapter {Section 7¢4)].

Section 14 (2)(a) of the Constitution provides that every person charged with an offence
has the right to be presumed innocent until proven guilty according to law. This
presurnption is a legal one as opposed to a factual presumption and shall remain intact

until the guilt is proven beyond reasonable doubt.

The presumption of innocence is a Jong-standing tenet of the common law criminal
jurisprudence and under the intermational human rights law developed after the advent of
the Unpiversal Declaration of Human Rights (UDHR)| see: Article 11411 of the UDHR,
Article 14.2 of the International Covenant on Civil and Political Rights (ICCPR) to which
Fijiis a party, Article 6.2 of the European Convention for the Proteéction of Human Righis
and Fundamental Freedoms (ECHR).

The approach of the common law to the presumption of innocence was memorably stated

by Viscount Sankey L.C in Woolmington v D.P.P. [1933] AC 467 at p 481 to be that

"Throughout the web of the English criminal law one golden thread is always to be seen,
that it is the duty ol the prosecution to prove the prisoner's guilt. [State v Abourizk {20231
FIHC 402; HAC126.2015 (16 June 2023)].
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if the court finds an accused guilty of a criminal offence when there exists a reasonable
doubt, it offends the right of an accused o be presumed innocent guaranteed under
Section 14(2)a) of the Constitution. The guilt can only be determined at the end of the

trial not half way through the trial.

The golden thread that runs through the criminal procedure is that the accused must be
given an opportunity of being heard, a basic rule of natural justice originates from audi
alteram partem. This rute signifies a fundamental feature of the right to a fair trial
guaranteed in Section 15(1) of the Constitution, in Biblical iterature. even the God is
stated to have given an opportunity of being heard 1o Adam and Eve before punishing

them for eating the forbidden fruit in the Eden Garden. {sce: Hruday P.B. vs The Vice

Chancellor, The National Law School University of India and another-Writ Petition
9395/20201 §(November2020PerDixit).(JudgmentLink:hitp:judementhck karnic.in/

udomentsdsp/bitsiream/ 123436789/ 348727/ 1/ WPOI05-20-18-1 1-2020 pdf

After all. procedurai fairness or due process is a constitutional mandate under Section 13

(1Y of the Constitution,

Right 1o be heard before a decision is made by the Magistrates Court is recognised in

Section 183 of the CPC in following terms:

The court having heard both the prosecutor and the accused person and their
witnesses and evidencee, shall either —

¢z 1ind the gecused pulity and pass sentenee or make an erder
according 1o law; or

b} acquit the accused; or
o) make an order under the provisions of Part [X of the Sentencing and

Penalties Act 2009, { Emphasis added}

The High Court, as the guardian of the rights entrenched in the Constitution, no doubt
has jurisdiction to exercise supervisory jurisdiction conferred under Section 100{6} ol'the
Constitution and make such orders, and give such directions as it considers appropriate

to ensure that justice is duly administered by the Magistrates Court. | accept that this is a
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it case to exercise that jurisdiction if the Court is satisfied that the Magistrates Court has

made the impugned No Case to Answer Ruling in violation of the rights alluded to above.

Analysis

1 now proceed to inguire into the application to see if this Court should exercise the

supervisory power under the Constitution.

The 1% Applicant has been charged with the offences of Abuse of Office as follows:

COLNT |

Sratement of Offence
ABUSE OF OFFICE: Coptrary 1o Section 139 of the Crimes Act of 2008

Particutars of Offence
RONALD RITESH NARAYAN between I3 September 2006 and 315 Qctober
2017 ax Lautoka in the Western Bivision, whilst being employed in the public
service as an Executive Officer with the Ministry of Health, in abuse of the
autherity of his offive did arbitrary acts for gain, nomely caused 2 tender of the
Minisiry of Health for the Nokuilau Nursing Station project to be pwarded o the
Brirk Home Builkiers. a company in which he had direct interesi in, which was
prejudicial wythe rights of the said Ministry of Health or other competitive bidders.

COLNT 2
Statement of Oifence
ABUSE OF OFFICE: Contrary (0 Section 139 of the Crimes Act of 2609

Pariculars of Offence
RONALD RITES NARAYAN berween 15 Sepiember 2016 and 3 (st Ocwober
2017 wt Lantoka in the Western Diviston, whilst being employed in the public
service us an Executive Oificer with the Ministry of Flealth, in abuse of the
authority of his office did arbitrary acis for gain, namiely caused a tender of the
Ministry of Health for the Bukuyn Health Centre preject o be awarded o the
Brink Home Buildess, o compasy in which he had direct interest in, which way
prejudicial ws the righis of the said Ministry of Health o other competitive bidders.

COUNT S

Statement of OHfence
ABUSE OF OFFICE: Contrary w Scetion 139 of the Crimes Act of 2009

Particulars of Offence
RONALD RITESH NARAYAN between 1st Seplember 2016 and 315 Cetober
3017 mt Lautoka in the Western Division, whilst being employed in the public
service as an Executive Officer with the Ministey of Health, in abuse of the
authority of his oflice did arbitrary acts for gain, namely caused 3 tender of the
Ministry of Health for the Ba Mission Hospital project to be awarded to the Brink
Home Builders, a company o which he had direct imerest in, which was
prejudicial o the rights of the sajd Minisiry of Health or other competitive bidders.

11
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COUNT 4

Statement of Qlfence ABLUSE OF QFFICL: Contrary 1o Section 139 of the Crimes
Act of 2009

Pariculars of Offence
RONALD RITESH NARAYAN between st Scptember 2016 and 315t Oeicber
2617 a Lautoka in the Western Division, whilst being emploved in the public
service as an Execuiive Officer with the Minisiry of Health, in sbuse of the
authority of his office did arbitary sets for gain, namely coused a tender of the
Ministry of Health jor the Ralwaga Healih Centre project o be awarded 1o the
Brink Home Builders, a company in which be had direct interest in, which was
prejudicial w the rights of the suid Ministey of Fleaith or other competitive bidders.

The tst and 2nd accused are jointly charged with the offence of Obtaining a Financial

Advantage. The charge and the particulars of the offence are as follows;

COUNT S

statement of Gifence OBTAINING A FINANCIAL ADVANTAGE: Conyary to
Section 326 ¢1) of the Crimes At of 2009

Particulass ol Offence

RONALD RITESH MARAYAN and SAT NARAYAN between st Sepiemiber
2016 and 31st October 2017 at Lautoky in the Western Divislon. whilst being an
Fsecutive Offeer with the Ministry of Heahh. and the Director of BRINK HOME
HUHLDERS respectively. engaged in conduet namely obtained tenders from the
Ministey of Health projects and as a result of that conduet obtained a (inancial
advantage amounting Lo g total of $101.041.12 from the Ministey of Health and
knowing that they were not eligible to receive the said financial advantage.

The Applicant’s complaint is that the Learned Magisirate, in his no case 10 answer
Ruling, whilst finding that there is a case for the Applicants to answer. went a step further
and found them guilty of the offence/s, Let me now examine the relevant parts of the

Ruling of the Leamed Magistrate.

At paragraph 23 of the Ruling there was a finding of fact that:

{ findd that the prosecution has established with safficient and refevint evidence
that the Brink Home Builders owned by the father of the 15t Aceused was directly
benefitted by the conducs of the 15t Accused. The very conduct of the I8t Aceused
ted to gain a benefit 1o bis own father( emphasis mine;

At paragraph 23 there was a finding of fact that:
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Having comsidered overall evidence, | find that the prosecution has led
sufficient evidemee tn prove all elements of the ist tp 4th counts. In the said
backdrop [ hold that the proseeution has established with suffeient and relevant
evidence that the ls Accused being empioved in the pobli¢ service as an
executive officer with the Ministry of Health in abuse of authority of his affice
did arbitrary acts {or gainp namely caused waders of the Ministry of Health jor
Nukundu Mursing station project, Bukuya Health Centre project, Ba Mission
Hospital project and Raiwaga Health Centre praject to be awarded to the Brink
Home Builders o company which the 1 Accused had a direct interest and it was
prejudicial 1o the rights of the Minisiry of Health or ather competitive bidders.
{emphasiy mine]

At paragraph 13 there was a finding of fact that;

On the other band the Isi Accused had withdrawn cash from the Brink Home
Builders Husiness aceount opened with the Westpae Bapking Corporation. Same
evidence i3 corrohoraled by the endorsements made in the eheques tendered in
evidence marked as PEx45. PEX46, PEX4E, PEX49. PEXSI. PIIXS2, PEX34,
PEX70, PEXT3, and PEXT3. As such 1 find that the prosecution has es¢ablished
sufficient to prove that both the Accused nbtained a finaneiat advantage from
the Miristry of Health. {Emphasis mine)

At paragraph 33 there was a finding of fact:

i find that the prosecution has led sufficient evidence to prove ail elements of
the 3th count. Accordingly 1 hold that the prosecetion has established with
sufficient and refevant evidence that the tst and 2nd Aceused whilst being an
exeeative offiver of for the Ministey of Health and the Direcior Brink Home
Builders respestively engaged in 2 conduet namely obtained wnders from Minisiry
of Health pradects angd as resuly of that conduct obained a fnancial advantage
amouniing ko & tofal sum of §101,041.12 (rom the Ministry of Health and knowing
that they were not eligible to reveive the seid financial advaniage.(emphasis minei

Upon perusal of the paragraphs cited above. 1 am unable to reject the contention of the
Applicants that the Learned Magistrate has evaluated evidence and tound as a mater of

fact, as opposed to-as a matter of law, that the elements of the offences have been proved.

The test to be satisfied at the close of the prosecution case is whether there ts relevant

and admissible evidence on each element of the offence or whether the evidence is such
that a reasonable tribunal might convict on the evidence so far faid before it but not that
they are proved. At this stage, the accused would still need w run their defence for the

court to be satisfied that the elements are proved beyond reasonable doubt.
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The Queens Bench in Practice Note [1962) 1 All ER 448 provided that:

A submission thut there is no case o answer may properly be made and upheld:
{3} where there has been no evidence (o prove an essential element in the alleged
offence; th) where the evidenoe adduced by the prosccution has been xo
diseredited as result of cross examination or is so manifestly uarelable that po
reasonable tribunal could safely convict upon it.. ..the decision shouid depend
ned so much on whether the adjudicating iribunal (7 compeliced to do so) would &t
that stage convict or agguit but on whether the evidence is such that 4 reasonable
tribunal might convict on the evidence so far laid before it, there 15 a case W
answer.

Fatiaki approved the above practice note at page 5 and cited with approval the decision
of Privy Council in Haw Tau Tau v Public {1982). It is clear, that the decision as o
whether there is a case to answer should depend not so much on whether the adjudication
tribunal would at that stage convict or acquit but whether the evidence is such that a
reasonable tribunal properly directing its mind to the law and the evidence could or might

convict on the evidence so far laid before it,

In other words. the court at that (no case to answer) stage should adopt an objective test
as distinct from the subjective test which the court should ultimately adopted at the close
of the trial. The subjective test would entail an evaluation of the evidence holistically to
see if the standard of beyond reasonable doubt required to prove alf the elements of the

offence has been established.

Therefore. the test for a No Case to Answer Ruling would invelve a question of law and
not a question of fact and would need to be assessed on an objective basis. In Sanjay

Singh Verma v The State Criminal Petition CAV0019 of 2014 the Supreme Court of

Fiji stated at paragraph 16 this:

Either way, the question i3 whether the evidence is capable ol amounting le proof
of guilt. and whether the evidence is capable of amouniing w proof of gulit is 1
question of faw only. Indeed, the facl that o submission of no cese 0 answer
il ves the determination of a question of law unly was regarded as axiomatic in
R v Abbott {1953 2 B 497, in which at P 505 Lord Goeddard C referred to the
determination of a submission of no case o answer as a "decision in point of law
. By the same foken, in & v Garside (1967) 52 Cr App R 85, Winn L at p 89
deseribwsd g submission of no cese to answer as a "point of law”. Similarly, in Ry
Cockley 1984 Crim LR 429, the court assumed that the wrongful rejection of @
subinission of no cuse o answer would mean that "the judge had been wrong in
v, These cases all fed the Cowt of Appeal 1o Fif in The Siate ¥V Mosese

td



39,

60.

61.

62,

Tuisawan (Crimingl Appeal No 14 of 1590) to-say, without apparent disapproval,
thal *{T]t thas been held that where o submission of no case o angwer is made ad
the close of the prosecution case it ealls for a decision of a question of faw |

In McPhee v § Bennett Ltd (1934} 52 WN NSWIS at {9] the Jordan CJ stated that,

The question whether there is any evidenee of @ particular fact is also a question
of law: Sittinghourne Urban Distriet Council » Lipton Lid [1931) 1 KB 339 at 544
and Mersey Docks and Harbour Board v Waest Derby Assessment Commitee
[6932] 1 KB 40 at 110, 111, But i there is evidence of the fact. the question
whether that evidence ought to be accepted in whole or in part, or ouglt 0 be
accepied ag suiticient to establish the fact, is iselt 2 question of lact and not &
guestion of law, unjess. of course, there Is some law which provides thut the
particular evidence, when given, is 1o be taken w establish the fact,

The Learned Magistrate in his No Case to Answer Ruling found as a matter of fact that
there was sufficient eévidence to establish or prove the charge when he stated at paragraph
23 of the Ruling that —*1 find that the prosecution has established with sufficient and
refevant evidence’....at paragraph 23,- Having considered overall evidence. [ find that
the prosecution has led sefficient evidende to prove all elements of the 1% to 4
counts.., I hold that the prosecution has established with saffcient and relevant
evidence..., at paragraph 33...1 find that the prosecution has established sufficient
{sic) to prove that both the Accused obtained a financia! advantage from the
Ministry of Heaith and at paragraph 33 - -1 find that the prosecution has fed sufficient
evidence to prove all elements of the 5 count. Accordingly 1 hold that the

prosecution has established with sufficient and relevant evidence . ...

Upon caretul perusal of the paragraphs cited above, It is obvious that the Learned
Magistrate has made a subjective assessment of evidence, which he is supposed to make
at the end of the trial as a matter of fact and thereby found the guilt halfay through the

trial without an opportunity of being heard was given o the Applicants.

In view of that, the Court is bound to accept that the Applicant’s right to a fair trial is in

jeopardy even though the defence case was called and rights under Section 179(1) of the

CPA were explained to the Applicants by the Learned Magistrate.




63.

64,
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07.

68.

Further, [ find that the finding of guilt at the No Case to Answer stage of the trial offends
the right of innocence protected by Section 14 (2) (a) of the Constitution. Therefore, the
impugned order is liable to be set aside to ensure that justice is duly administered by the

Magistrates Court at Lautoka.

The next important question to be decided is whether a fair trial is possible if the matter
were returned to the same Learned Magistrate who made the impugned finding w©
continue with the hearing for the defence case as he has already given the rights of the

accused pursuant to Section 179(1) of the CPA.

[ would answer this question in the negative tor two reasons. Firstly, having so decided.
it would be next to impossible for the Learned Magistrate o erase from his mind the facts
he found in his Ruling and come to a different conclusion in his final judgment. Secondiy.
such a course would offend the famous maxim ‘justice must not oalv be done hut must

manifestly and undoubtedly be seenio be done " propagated by Lord Chief Justice Hewart.

In the circunistances, it is inevitable for the Applicants to perceive that, even if evidence
were to be adduced for defence, they will not get fair justice in a situation where the court
has already decided their guilt. On the other hand, if it appears that there is any real
possibilfity that present Leamed Magistrate’s participation in the case might lead to a
reasonable apprehension of pre-judgment or bias, he should, of course, refrain from
stfting, [see: Livesey v The New South Wales Bar Association [ 19831 HCA 17:(1983)
P30 CLR 288, p 293,294,

in Webb v The Queen | 1994} HCA 30, the High Court of Australia held that the test {for
perceived bias) to be applied is whether "a fair-minded but informed observer might
reasonably apprehend or suspect that the judge has prejudged or might prejudge the case.
[This test was adopted by the Supreme Court of Fiji in Kova ¥ The State [1998] FiSC

2]

For the reasons given above, it is not appropriate in this case (o direct the Learned

Magistrate who iried the matter to deliver an amended ruling on No Case to Answer
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70.

72.

73.

application and proceed to hear the defence case as Sharma J did in Nair case. Therefore,

the best course available is to order a re-trial before another magistrate.

Before ordering a re-trial, | must address the “floodgate argument’ raised during the
hearing. This argument was first raised by the Court in view of the observations made in
Chand and Ismail judgments discussed above regarding the suitability of allowing

‘piece meal appeals” to challenge interlocutory orders in criminal matters.

I have already decided that the impugned Ruling cannot be appealed at this stage. As
discussed above, the revisionary jurisdiction is also not available to the Appiicants. in
such a situation, the exercise of supervisory jurisdiction is entirely in agreement with the
constitutional mandate conferred on the High Court under Section 100(6) of the
Constitution to ensure that justice is duly administered by the Magistrates Court,

particularly in the absence of altemative remedies.

The powers under Section 100(6) will be exercised by the High Court only in exceptional
cases when there is a real possibility that the rights goaranteed in the Constitution would

be in peril. Therefore, there is no basis for anxicty that this decision will open flood gates.

When ordering retrials, the appellate courts must always be mindful of the prejudice that
will be caused to the parties and the witnesses, the expenses they have io incur and the
time wasted in the process of 2 new trial, not to mention the case management difficuliies
of the courts below which are already overburdened with huge backlogs. The witnesses
lose their memory over time paving way for contradictions with their previous
testimonties and some important witnesses may have dead or gone missing by the time of
the re-trial. All in all it is the constitutional right 1o a speedy trial and the confidence in

the judicial system that will ultimately be at stake.

The alleged offences in this case were committed in 2016. It is evident from the affidavit
filed on behalf of the Respondens, that the Applicants had been arraigned on 31 August
2018 and the plea taken on 16 October 2018. Thereafter the matter has been heard by at
feast two magistrates. Altogether 21 witnesses have been called and 110 documents
tendered at the trial so far. The Learned Magistrate who made the impugned order has
adopted the proceedings of his predecessor in office, apparently with the concurrence of
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the Applicants. Therefore, Tdon’t see a possibility of considerabie prejudice being caused
to the Applicants if they cooperate with the new magistrate (o whom this case is assigned

1o adopt the proceedings and evidence led so far before his predecessor in office.

Following Orders are made:

L The Application 15 allowed.
if. The Ruling made on 13 March 2023 by the Leamed Magistrate at Lauioka on

the no case to answer application is set aside.

iil. A retrial is ordered before a different magistrate who shall with the concurrence
of the Applicants adopt the proceedings and evidence led so far before his
predecessors in office and deliver a fresh ruling on the No Case 10 Answer

application, considering the submissions and the evidence so far led.

iv. {f the Learned Magistrate 1o whom the re-triai is assigned finds that there is a
case for the Applicants to answer, he is directed o proceed to the defence case

and deliver the judgment according to law.

Judpe

At Lautoka
12 September 2023

Solicitors:

Messrs Patel & Sharma Barristers & Solicitors for Applicants

Fiji Independent Commmission against Corruption for Respondent
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