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JLEDGMENT

{ORIGINATING SUMMONS)

By way of an Ongimazing Sunwoeons, te PlamiifT had filed and son the following rehiefs:

{1} V& hither the Defendants had wrongfully and unfarly %,w:mrsmdtui the emplovment,
f e Plamud? under sechon 220 (0 (hy ¢hy & (1) of Part 20 Division 3 of ERA
{referred hereio as the BRAY

{11} Whother the phamudTs employment was founded oo the employment contract and
50, whether the contruct was dreached by the Employer when they promaturely
sermmnaned hius employment;

i1y Whether the Emplover had breached the tormmation clauses provided i the ERAC
f3vi [ the Detendants proached the cottract, dotermume the losy of safarios an

Vomentig meludimg special Damages for

loss of dignity through unfarr and wrongful terminanon olaling $94,802.22,

attowances and moertgage peymaents of |

The Plamuff was contracted gs the Chiel FExecutive Officer of Nasinu Town Council by
the Permanent Seeretary of Local Government, Housing and Ernvironment {reforred o as
second Defendanty o 31 December 2004 for 3 wears. The werms and condnions of the
contract was the same as ERA

He was then mansferred 1o Nausort Town Councd as the Chief Executive Officer by vielue
of a transfor lerer duted 28 March 2017 eftoctive from 10 April 2017,

The Plamts!T was Iater termmated by the Second Delendant on 30 Junuary 2020 by with
armedrate offect.

He Jodeed an employment grevance with Medmuon Services on 4 bebruary 2020 4
u.r‘a‘w;:,fui andd unfuir dismissal which was later ransferred o the BEmploviment I{Lmtacmﬁ

Tribunal on 13 December 2020 w hc i was adjudped that the chamm fell outside of the
jurtsdiction of the Tribunal,



Affidavits

The Plamtitl velics upon their Affidavit as {nllows

(3 THAT the Plami IV was contracted as Chief Bxecuttve Officer of Nasing Town Council

by the Pormanent Secrefary for Local Government (Defendant 2) Housing and
Environment effective from 31 December 2014 and the term was o run for 3 vears.
Copy of contract s annexed as annexure "A-17

(Y THAT the Plamu il was transferred from CRO Nasime Town Council 1o CEO Nauson

{33

(b}

)

Town Counail by the Defendant 2 through g “Transter jenter” dated 28 March 20617
contracting fum as Chiel Executive Officor, Nouson Town Council effcetive from
ST wath a salary of 831, O96.76 per sanum and the said letter was auwthored by the
Permanent Secretary for Local Gevernment, Housing and Environment. Copy of the
Trans for fetor s annoxed as Annesure "AC

THAT the preambie of my emplovment contract says that this contracer 15 made
between the Mimistry of Local Government on behalf of the Nasinu Tews and me
bence the MNastng Town Counctl and any town counc! ground Fip [referred 10 in
paragraph 16 of my employvment contract) bence DEFENDANT | 15 u party to this

fatier

THAY pursuant w seetion 96 of the Fijy Constitution 2013, DEFENDANT 3 i« the
Chief Law Officer of the State and has responsibility of supervisimg snd advising
statuinry public bodies like municipalines oo legal maiters and since they have fmled
to uervene to cure this sregolarity commitied by Defendant 2, domonstrates that

Plefendant 3 s g party to s matior as well
! s

THATY paragraph 16 of my employvment contract stipulates thay e Chicl Bxecutive
Office of Nasinn Town Council will be posted to any aity'town couneil around the

Fiit at the diseretion of the minstry of Local Government,

THAT the Mamuils employment contract was terminated by the Second Defondar
o MG 2D theough the hater’s letter of the same date and the leser ttled “End of
Conract”, Copy of the Termination of Employment contract letter 15 annexed as

annesure “A-3
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THAT the paragraph 15 ol the PlamtfT s cmployment contract savs thal other wrm
and conditions elusive swermimation of employment contracs shall be the same as
speaified under the bmplovment Relatons Bl which has been promulgated as the

iE

FRA

THAT the Plameet reported an employment grievanee o the Mediation Services
through the Forar £ Section 200 (01 qwp FRA & Rewwdarion 3 015 om 0302720 as a

wronpinl & uniair dismissal,

THAT the mater was laer reivmred o the Bmployment Relations Tribunal on

FOCEE 200 and mentoned m tbe Emploviment Relations Tribunal on 15717220, Copy

of Refera! s annexed as anpexure “A-37

FHAT the Son-Legal Urisgnal adiudged end ordered i the Tribunal shat this matier

o

he withdrawn from the Tribuoal ay s the intemtion of the Plaimnff simee the clalm s
mere s S0 000 G0 and cannot be heard 10 e Trsbunal and an apphostion be made
o the bmploviment Court w determime the sad matter. Copy of the Non Legal
Tobunal sealed ORDER that the Planadt withdraws the Emplovment Gricvance as
s bis anlenien and make applicatton o the Emplovment Count ¢ snnexed a3

oo

AONCRLTT TS

THAT as a result of the wrminaoen, the Plaint has sytfored in hiy joss of pay

(546 838 707 and allowarcoy and related work penefis {(SIN 100007 wih foss of
chgnity (310000007 and unpasd movigage (324 863.52) that amounts 1w §99.8302.22
(opy ol telephune, housing allowanees and mortgage arc annexed as atiexure 'A-
6"

THAT T am advised by my Sohettinr and | say that the notce of Defendant 2 1o ond
my contract effective from 30070120 rather than on 31712720 o5 implied momy 317
December 2004 Pmplovment Contract, the said Defendant bas practically broached

paragraph 1 of thas contract.

THATL am further advised by my Solicnor and 1 say that Sceond Defendant by
stating o oy PPnd et Clontract” Tester tat "Reference 13 made o v our emplovment

contract dated 31 Docomber 2004 Dwish to sdvise thar your contract bas come to



16)

{20}

an end with offect to the date of thes Tetter. 30 January 2020 {our eomhasiy), the
Permanent Secretary for Local Government has breached the said contract as there s

no such provision that dic sald contract to end oo 30 Tanuary 20210

THAT 1 am advised by my Soheiter and | say that the Second Defendant has
comnitted a statutory breach pursuant to seetion 40 (13 (a) of the FRA when they
termgnated my writien BEmployment Contract when the o of oy eontract has NOT

EXPIRED.

THAT Dam advised furtber by my Solicitor and [ say that sinee this Prployment

Comtract has continued for an INDEFINITE DERATION from 3] December 2014

and pontinued for more shan the stated 3 vears in the conpract to 2020 1 should

corpleie 128 second * vear wnm on the 31 Decernber 2026,

THAT by promaturclv ending the contract 11 months before the exprry of the second
3 vear term m o which the contract wis made, the Second Defendant has breached my

3 December 204 Emplovenent Contract and section 38 ¢1) of the FRA.

THAT I am advised by my Sohgitor and 1 say as frivn the gonduet of Defondant 2
when he falled w give any reason for the termination of my employment contracy, he
Bas breached paragraph 13 of my employment contract and the termimation clauses

updder the R4

THAT §am advised by my Soheteor and [ say that Defendant 2, by NOT prvig me
a notice of his mention to fenntate my omplovment contract, the sard Delendant
has breached paragraph 15 ol my employvment contract and the fermination clauscs

et the ARA a8 well,

THAT am advised by my Soliciior and | further say that as pursuant to seetion 96
of the Fiji Constitution 2003, DEFENDANT 3 s the Chief Law Office of the State
and bas the responsibility of supervising and advising government and statutory
public hodies like mumapalities on legal matiers, and since the SECOND
DEFENDANT 13 a povermment body regulated by the Local government Act,

THIRD DEFENDANT has farled o intervene and cure this bresch conmmiticd by



SECOND DEFENDANT, demonstrates that THE THIRD DEFENDANT'S condugt

is owromglid s well

(227 PHAT whieh cuch conduer of THIRD OFFENDANT, the wd oifice has clear)v

i

demersirated that o has adepted o “Termination Procedure” tat w wrongful an

unjusiied.

(23 THAT e FIRST DEFENDANT 15 4 fully funded (108%) statutory povornment
pubhic body which had been regulated by governmoen laws,

(243 THAL the 17 AND SECOND DEFENDANT i this mater have fauled 1o comply
with the stalutory provesions of Regulation 2202y & (33 of the Public Servics
Regulations, 1999, 2 public servant how which warranted obligatory compliance of
matural tustice and procedural fanmess.

The Respondent deposed s Afdave of response as follows

(23 1 depose tothe faets o s affidavil o response to the AfHdav i Support of Akhtar

Al Man

1y that was sworn on D2 Jeby 20710 and Olod on [o July 2020 (AMdavia) as
within my own knowdodee and that aeguirad by mie i the course ol my rele as the
Acting Permanen Scerctary for Locad Government (Permanent Scorotaryy save angd
exeept where staed 1o be on miormation and behefl and where so stated, | wvendy

Fedieve the same o Be trae,

BACKGROUNMD

(33 The Plainufl wus appoimted o the postion of the Uhael bacouwtive Officer (0RO of
the Wassu Tows Counctl fora peviod of 3 years with anannual salary of 342.000,
copy of the PlamtilMs emplovinent contract dated 31 December 26149 w5 annexed hercw

and marksd TRAL

(41 With effees Fom 10 Apnl 20070 the Plamuf! was wransfeered from Nasing Town
Counctl w Nausory Town Counctl as the Chiel Taxevutive O4Fcer under the terms and
condiions of the emplovment contract at CEO approved rate for Nausort Town
Counct! with a salary rate o 53109676 por snnusn. A copy of the appomtment [eiter

darted? 28 Maren 2007 15 anpexed and marked “S5A2T



{7}

{8}

{9

The Pramtiff™s employment contract gxpired on 31 December 2017,

16 Mareh 201K, the Plaintiff was informed by the Director Local Government, Mr
Avam Khan that all emplovment contracts oy Cliet Exeeuteve Officers that had
expired on 31 December 2817 hay been extended until the ead of May 2018 A copy

of the e-mail dated 16 March 2018 15 annexed and marked *SAS .

On 30 May 20185, the PlamnT was mformed by the Director Loval Governmens, Mr.
Azara Khan that al! employment contracts for Chief Exccutree Officens cxpiring on 31
May 2HHE have been extended until the positons are subsequently filled, A copy of

o

e eormad! darted 16 March 20018 s annexed and marked "5A4.

Uit Ontwober 201, the Plamti T was wssued a letter by the then Permanent Secroiary
for Local Government wherehy the Phunnft was instructed to step aswde from his role
oy full paid leave wntil further novice for mvvestigation to be carrted it for the
allepatons lald against bim. There were allepations recebved by the Ministry of Local
Govermment regarding the conduct of the Plaimtidl whilst being employed as the CRG

at the Nasine Town Council, The allegations included;

a) several teruder irregularizies under his supervision:

b certam dedisions w the counct! teve! bemg made withou! abiaining spproval from
the Mmisiry as required,

¢t that he employed an ndividual at Nauson Tows Counerl who was previousty

ternumated By Nasinu Town Counoil o grounds of abuse of office;

dy that by made g policy that all customers requesting to meet him, require one day

prior hooking with the office receptiontst; and

- that he carried out his personal business actnities during the working hours;
fheremnafier referred to as the "Allcgations™ ) A copy of the fener dated 11 Uctober
2OTE s annexod and marked TEAST

Thersafior, T overily beliove that the mimstry conducted investigations mio the
Aldlcgations and established findings pertaining to the same.

Thraugh the 11 Octeber 2018 letier, the Plamidl was informead thar be was to hand
overall councit assers and office kevs to Mr. Deo Naravan, Senror Health Inspeetor



whes in B absence was appoinied o actas e Acting CHEY Nausort Town Counel
v M, foedia Phana Lascel Rd e was clpg‘*mn o o aet i the CRO) posthion for
\Ja.s;sm’a Tows Counesl offecuve i-{w TR Nowember 20090 A copy of her

appointrment jetter dated 10 Decomber 2020 15 annexed and marked as TSAGT

On 21 December 20018, the prelinpuary  mvestigalion was concluded and the
Preluminary Investigation Report was forwarded m 1::: then Permancnt Sceretary
for Lacal Government reeommending that the RO of the Nawson Town Council
be subjoct o dsciphinary action.

Phe Mamtd? was on feave wih Wl pay meluding allowances thousmg and
telephone) and had aceess w official Taptop and mwbzé phone from 11 {etober
z,f}m toy _Ei} .}'amuar}- 20200 when the Pleintiil was mnformed that fus employment
comnintet hus come Wwoan end. A copy of the fetter dated 30 January 2030 10 the
Plainu!f s annesed and marked "SAT,

EMPLOYMENT GRIEVANCE

(13}

(1)

Cre 4 February 20200 the Plamud? Aled an cmplovmen: grievance hased on g clam
of untwr dim ma;ii seokimg for reanstalementeompensanion with the Mediation
Servieey which was relorred to the Emplovmoent Relavons Tribuna (ER T as FRT
Crrievance 276 of 2020 tor determimanon (Grievanee), A copy of the Apphcant's
Forn PR T Referral of an Employment Urievance o Modiation and Form 3
Certitieate of Mediation are annexed and  marked  "SASRAT amd CSAGRIY
respectively,

That BRI Grovance 276 of 2020 was withdrawn by the Plamu iV and a fresh action
15 being fHed i the FEmployment relations Court for dewermimation.

RESPONSE TO AFFIDAVIT

Podor mot takee ssyue with paragraphs Dand 2 of the Adffdave

"

Poadmir pamsgraph 3 oof the Affidaviy and funher state that the Planuf? was
comtracied as the CED of the Nasine Town Counail by the Minntry of Local
Gowvernment. Housing and Brovironment on behal? o the Nasinu Town Counctl,

Padimsif paragraph 4 of the Afdavi and reiterate paragraph 4 horemabove,

do not take ssup with parsgraph 3 and paragraph 6 of te Alfdavie s admitted
only to the extent that the 3 Dyefondant 18 1he Chief Law Office of the Suae

adimit peragraphs 7 and 8 o the Adffidavit and resterate paragraph 172 heremabove,

Dadmt paragraph 9 of the Affdavie



2ty Dadmit paragraphs 18 and 11 of the Affidavit and reberate paragraphs 13 and 14
hercinabove.

227 o not ke ssue with parmgraph 12 of the Affidavis

33 Ddeny paragraph [3 of the Affidavit and repeat paragraphs 3 and |2 hereinabove.

1243 1deny paragraph 14 of the Affidavit whereby the Plamtiff says that his emplovment

contract is imphied 1o have come to an end on 31 December 2020 and further state
that the Plainuffs employment contraet ended on 30 January 2020 upon being
wivrmed by the Minisiry of the same. The punal term of contract as per paragraph
i of the contract refery 10 31 December 2017

(255 [deny paragraphs 3 of the Affdavit and state as follows:

{a) An investigation panel to mvestigate the allegatons against the Planodl was
appoinicd;

0y The mvestieation panel camrisd ont 85 investipation infe the allegations against the
. & H £ 39 H
Plginu

{e] The mvestigation panel provided Bs Preliminary fnvestigation Report dated 21
Decomber 2008 to the Permuanent Seeretary with a finding of 8 case to answer m
terrs of the allegations against the Plamti{l and provided recommendations that the
Flaintift be subjected 1o disciplinary action;

{d The Plaintil was on lesve with full pay mcluding allowances thousing and
telephone) and had access o official faptop and mobtle phone from 1 October
2008 1o 30 fanuwary 2024

e In the PlaiptiiTs absence, Mr. Deo Naravan was Acting CEO Nsuson Town
Council From H October 2008 until Ms Lwdia Eliana Larel-Racule was appointed
to act in the CFEO position for Nausort Town Counet effective from 18 November
2319 and

() Takipe o consideration all the relevant factors, the Permanent Secrewary
exercised the authorty o end his contract with the Miusory.

(263 1deny paragraph 16 of the Affidavit and further say that the Plaini{l was on leave
with full pay from [1October 2018 to 30 Janoary 2020 and reiterale paragraph 1
hergingbove. | further say that upon wssuing the 30 January 2020 letter 1o the
Plaintiff, the Permanent Secretary exercised his diseretion to end bis craployment
with the Ministry,



(27% I deny paragraphs 17 and 18 of the f\i“ﬂdm-:z and further state that the Therd
Defendant was ot involved o the wiTars ol the Mintsry ai any stages.

(785 Do not ke ssue with paragraph 19 o the Affidav

(293 1 have been advised by my Soliators that the stutory provisions of Regulations 22
2y and () of the Civil Service (Geoeral) Rag elations 1994 15 not apphcable as no

disciplinary action was mstituted agamst the Plaft before the Public Servied
Disciphnary rbunal,

Contrgctual tormy

i

According e the Contract exccuted by the Applicant and the Pirst Defendants, the
Apphicant was emploved as Chied Pxecutive Oficer for Nasinu Town Couneil for a period
of three [ 3] vears commencing om 31 Decernber 20303 The Appheant was transiorrad o
Nagsort Town Counal on the same erms and condimons and later the contract was
extended pwice, Frstly from Mok o Mayv 20108 and fater after Mav 2008 for a farther

pericd undl the substntive posinon was hilled.
The preanile 1o the Contraot staes as bllows

CThes s an Agreement mude on Gns 3 day of Decomber, 2014 hetween the Ministry of
Local Government, Housimg and Daviconment on behad! of the Nasmuo Town Councl
heremafior referrad o as she Counctl and M Axhtar Al herewatter referrad o as the Chae!
Executive Gificer, This Agrecroent s made in relation 1 the Counail appomtiment of the

Chiel Fyoeutive Officer’s contract for 4 period of [3] three years,”
Ciause 8 ol the Contraet stipaidies thal

“The Council mav terminate the emplovment of the Chef Exccunve Officer as provided
under the Civil Service Code (PSC Actand Regulstions) or 1oy ew of payment ol salary for
the balance of the cantracty
Section 9A af the Locwd Govermment {Amendmenty Promudpaton 2008 (referred 10 s

Promulgationy staes that -

‘Special adminisirators

GA. - rEp The Minister may Oy order appoinl o oor move persony (6 he speciad

cfminivirators o & i for sucdt peeiod as e Ministor sy CoRsider Heoossiy 1o
E RN H 2 i

3¢



..m
£y

perfoem the functiony of a coumcil il the election dute Is defermined by the Flectoraf
Commission.

¢2) The persans appointed av speclal odministrators under xubsection | sholl be deemed
tor be the dudy consticuted cowncil of o municipulity and shedl, subject 1o anv peneral or
specifie divactions issued by the Minister, have the power 1o perform and discharge of al
the righis. privileges. powers. dutivs and fimctions vexted in or conferred or imposed on
the cowneil, the mayor and any officer of the council by the Act or winy ather written low,”

Thus on 3™ of Decentber 2014, the Minister of Local Govesrnment acted on behali of
Nasing Town Counest w appoint and contract the Applicant as a Chref Executive Officer

of the Nasieu Town Council.

The Apphoam secks a determination by the Court whether the procedure gdoped by the
Mirustry of Local Government was a breach of a conmmagt.

Termimation of the cmployment by an employee may arise out of a3 number of
cireumstances as stipulated under the ERAL Termunation after s notification period (sectipn
29 of the ERA), summary dismissals (sections 33 (wnth reasons) or section 114 of the ERA
{withou! reasons] or o expiry of contract {Section 480 or on death of the employee (section

41Yor m payment in leu Gection 30 {3) under Part 3 of the ERA.

it is clear from the manner of termination that the Applcant was not summarily dismssal.
Ageording fo the terms of the Contract, the alternative form of wermination in Clause 5 of
the Contraet is lermunation by payiment in bew of notice.

The Respondent argued that the termination letter was based on Section 44 and section 41

of Part 5 of the ERA, which provides as follows

“Termingtion of comtract by expiry of the fers of service or by dearh
Al 1) Sublect to section 41, a wrilten contract i$ termunated -
ferp by the expiry of the ferm for which the contract was made: ot

&) by the death ol the worker before the expiry of the term for which the contract was
made.”

When the Contract expired on 31% December 2017, the Respondent had thereafter extended
the terms of the Contract until the 307 of May 2018 and a further exicnsion was made until

the posilions were substantadly filled. The Respondent had not ceased the contract on is



exptration and both the parties had sceepted the manner of extonsion to the contract on the

SUNE 0T and condiiions,
HWas the rermination of the Comtract wrongful?

Mo The Applhieant argues that lus contract termination was wrong as es conlract expired at the
end of December 2020 and that in accordance with seetion 331 of the ERA  and in

aceordance with clause 5 of

Dyecombor 2020

the Comtract, be was ontaded to bis salary and benefits up unidd

71 Tao prove wrongiul wemination, the Apphicant must prove that the termmation was without
any proper cause or followmg procedures (Prudence - Wyndham Vacetion Resorts (141

LG 120210 PUHOC MR FRCOC G2 of 2007 22 October 2023, The Court considered the

contractual werms m beht of the provisions of seeion 30 (33 of the HRAL

22 The terms of the contract reaquired that the Council wermnae e emploviment under the
Coved Servier Code (PSSO Actam! Regulations) or o hew ot payvment for the salary for the
salunee of the contract. The third and fast fonm of wermination imphed st the comtrac is
the expiry of the Contract. Thercfore with ne rencwal

23 The Applicaat was notterminated under the Civil Serviee Code {PSC Act and Regulations)
for desciplinary measures under Section 22 of the PSC Act 1999 as there way no such
diseiplinary procecdmgs impescd although mvestigations were conducted agamst the
Applicant’s perinrmancs,

24, 10 had so happened that disciphmary measures were implemenied apsinst the Appheant,

then the Couwrt would have consedorod whether the wermination was done 1 aceordunce

with section 33 or seetion 114 of the ERA as sumnmiary disrmassal, in dcsm‘i‘héng SUTIMArY

digmussal m Bowivy v b Bevelopment Bank (20070 FIHC 31, HBC 0662021 (25

September 20071 Smgh 1 isce also Swgh J decision in Behe v Teleeom Fip L

¢ s

e

H

PIGOTRHC 220 B 392 2002 117 august 2007y, explamed summary dismessal o mean

&g

{he cases above show that te jusalication must be based on dentifving an gsseniial
conditien which e emplovee has breached and o so whether the breach justifies the
emplover takng thie view that 1t cannot any longer have frust and confulence i the

et
ok



26.

employee carrying out his duties w the future. Given that the plaintf? had participated in
vedatiie paditics and acted contrary to Bank's interest by assisting in depriving its manager
of a vehicle and using the Bank s resources for publishing pamphiets, the Bank would be
Justified 10 taking the view that the mutual trust and confidence no longer existed.”

Hence in this instance, there was never any conclusive evidences to ostablish an act of the

Apphicant that was i breach of the terms of the Contract,

Thus the ather form of termination was a payment of salary i1 lick of notice by paving the
balanee of the contract as stated in Clause § of the Comtract and provided for i seetion 38

{3y ofthe ERAL
Section 3 (1) (2) angd (3) of the ERA supulates the procedures for payments upon
termination of gmployment in licw of noice

Further provisiony as to termination of confraces

30. - (1) Upon the eroination of & contrmet of service, the cmployer must pay o the

worker all wages and benefits then due to the worker by énd of the followmg workiog
day.

{2) The wages and benelns due to a worker wnder subscetion (1) must, i the cast ol a
worker who s entitled to receive notice from the employer in accondance with this
Promulgstion or the worker's contract (the torms of which relating to notice are not less
benefictal than this Fromulgstion), nclude wages and benefits payable in respect of
services rendered during the peniod of notice or payvable i heu of the notiee.

{3} If payenent s made 1o liew of notice the payment must nelude the wages and bencfits
that would have beon pavable o the worker i the worlcer had worked during the penod
of notice”

Clause 5 of the Employment Contrset is worded slightly different. The clause aliows the
Emplover tormmation of the contracet in lieu of notice by payment of the balance of the
contrach

The Court accepts as evidence and it is not contested by the parties that on 107 April 2017
the Apphicant was transferred to Nausori Town Council and the Applicant signed o
acknowledge the transfer and at the same trme amendment o the Contract entitling the
Apphicant W ap increased salary with same wrms and conditions,

13
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The Court accepts Trom the fucts and evidence tha the Contactual amendments on the
fetter of franster were speetfically for hus salary ony and that the tenms and conditions of
the Chuet Tovecutive O Teer Drom Nastou Town Counetl remained the same.

Therefore according to Clause S of the Contract, the Applicant was entitled 1o his benelit

\.1

and salary for the “halance of the contract in licu of notive i order o terminate z}}c

Contract.

The Court theretore Binds that the wermumation of the Contract of Emploveent on the busis
that it had come o an emd was wrang and that the Respondent shogld bave implementied
Clause 5 of the Contract and not seenon 40 of the Congragt.

fhe Court thevefore holds that the Termunation o the boyplovment Contract ol the
Appheant was wrongfil,

i order te be ablo we Sl the wrms of Clause 5 o the Contract, the Respondent was

required wopay the Appheant the balance of the contract

o the comrespondences sent o the Applicant which s pot comested w0 by the parties and
accepted by the Court the Apphicant’s contract was extended untif the substantive post was
filled,

In this mstance, because the Apphoant was suspended and was aot remstaied therealior,
the substantive postwas therefors vacsnt with individuals were aotmg in that position from
18 Novertber 241149,

B as it may, whether the substantve post was Tled or not, the requirermgnt for iermination

m liey ol notiee by paving the balance of the contracet as stpulated ;»n Clause 3 sl applicd,

Henee from the faets and evidences beforg this Court, the contracy dud not cuniai v specific
provigions o extend or renew the contract, The extension of the contract was Based on
muttual terms agreed by both partes. "E’hcrc 15 no evidenee from the Plaintff objeeting w
the extenstons gramed by the Respondem

Henee i having wernminated tw exiended contract, the termmation required payoent of
sataries and boene o in few of the wemination netice 1 sub-section {1 and (2] or seenon
(3 ofthe ER \



39,

40,

43.

45,

4.

Was the terarination wafiir?

However, the court must eonsider whether the manner o which the weminaton of the
extended contract was unfatr,

In Cengral Manufacturing Company Limited  v- Kant [2003] FISC 5; CBV 00610.2002 (24
Getober 2003 Fatiakn CF and P of SC, Blanchard 1 of $C and Weinberg 1 of 8C held that

I our view, the Courd of Appes! correctly held that there is an plied teom b the modern
contract of employinent that requires an employer to deal fatrly with an cmplovee, gven in
the sontext of disnussal, The content of that duty plainty does not extend fo a requirement
that reasons be given, or that g hearing be aftorded at least where the employer has the righy
to dismiss withayt cause, and to make a payment in fies of novee. i does exfnd, horwever,
tw treating the empluyes fady, and with appropriale
the disgrissal,

riale CATTYIE out
Lach case must of course, depend wpon s own particular facts, However,

where, gs 10 the prosent case, the dismissal is carmed out in @ manner that 13 unnecgssarty

terrmy should not be found o have oeeurred,’

In opder o determmne i the wrmination was anfair, the Court must consider whether the
Employer's procedures to termmnate the contract was Tnr and done in good faith, The onus
is therefure on the Applicant to prove the allegations cansing him humibiation, loss of
dignity and injury to feebmgs. '

The Fmployer had conducted mvestigations inte the conduct of the Employee and
thereafier sent the Employvee on leave with pay from 1% October 2018 unil he received
his letter of wrimnation m Januvary 2020,

From when the Emplovee was sent on leave the Emplover continued to pav the Applicant’s
Al salary together with his allowances, benefits and alowed him exelusive use of the
Eyimpihﬂ}éuz‘ﬁ phone and laptop whilst e was of Jeave and at the same the cmployed current
officers 1o Act against his post

The Respondent had issued 2 termination fetter on 38 January 2020 with effect from the
date of the letter wiler having [THed an individaal to act on his post backdated o 2019,

Havipg perused the Applicant’s Affidavit in DBvidence, the Court found there was no
evidence 1o establish that the Applicant suffored embarrassment and loss of dignity
although he pleaded this i bis ATidavis

His only argument was the inabilny to find a job. This howcever dad not prejudice him as
the Respondent continued to pay him his salary and benefits up uptd the letter of
ErInALIoN.



44.

There s no evidenee from the Affidavit of the Applicant onthe current employment status
of the Applcant W mdicaie to this Coury his ability o Ond and retam ermploviment 2 the
samu level Honee there is no ovidence weshow Bt bis colitioment 1o d sabiary level sinnlar

10 the pay made.

The Court therefore fnds that the Apphicant was Unable 0 prove 1o the Court thal the
termmation wWas unlan,

Iy the Applicast entitfed by damuages for weongful termination?

Whare the Appheant can prove that the wrmination is wrongful, the Court has granted
damapes #s saliry and fmnge benefits owing o the Appheant dunng the period of the
notification as wus held i Seva ve Sea Ports, Terpmunal Limited (2008 FTHC S0

FIBCTE 2036 028 NMarch 2008) ny Singh f

(231 The defendant, i i wanted, could buve given the plaintiff a 90-day notice under the

agreement and tormoaied the agreement, In Yashane Kam the Supreme Cowt reliod on a
pasaage rom the Canadian case of Wallsee v, Uned Granp Growers Lad (19973 ASTR

T which stawed that "fn the event that an fmph)lw iy wrongfully n’nmznm‘ e Beasure
af damages fram wrongful dismissal is the salary thar the emplayee would have carned
hizd the employvee worked during the period of notice o witich fre or she was entitled"
The Supreme Cnurt concluded ”“.»&i{ there = now g implied term st commaen law that an
emplover can make peyment m beu of notice, Yashnt Kapt 15 the binding authoriy on Fips
counts and | lotlow

[24] Onhe basts of this awthor s“v the plamutl would be entitled 1o 90 duvs salary e
mu!:} also be entitled w all the fasge benefits which were medental 1o bis employmen
namely SHLO0 por :Tsuni"‘* for mubile phone, the 8 poreent employer’s statutory contrbution
wr i National Provident Fund, The fringe benefits are recoverable for the period reguared
0 iﬁwfu”} Terminale 'Ehil‘ erplovment, 1 has been held thar Brancial boss resulung from
ess of ups that would beon carnod Manubens v Loon (19193 1 KB "-’(}&' use of
car Kilburn v, Eneed Precision Products {Austrahal Py Tido o (19881 4 VIR 3 pension
and superanniation enttoments: Bold v, Brough, N f:ggg;m and all Lad, ii)ficé 1 WiR

200, 211 during the peried requred @ lawtully wrminate the contract are recoverable,
Accordingly the plontid would be enttled 1o the 90 davs sadary whach 15 536,627.00 mm
guarter of hes annuad salary). He s enntled o 8 percent emploser's statutory contnbution
o Fip Navonal Provident Fund on t‘ﬁ'n; sum that 18 53032 He was given use of 860,00
warth of charges per month on mobile mcmu so that s a total of SI0.000 Ths foroighily
pay slip (docament 173 shows a payment of 38852 bomg paid wo Colomal Mutual Lt
Association. o beheve was for an Inswrance policv. This would mean a loss of spcsueh
payroents over 9-day pened or 3511110 Hence s total toss over the Wdey penod s

57,848 44"

o
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5.

According o common law, the payment of damages entitled to the Applicant s the
payment of salaries and benefits owing to him if be was to have worked during the period
of notice.

The periad of notice according to Clause 3 of the Congract was the “halance of the contract.”

However m this instance, the conwact had been spent afier the Applicant had served the
contract for 3 vears, Thercafter according to the evidences andd Facis, the Court accepts that
the notice of exiension did ol stipulate » specific period Tor extension purposces which
would have been the "halance w0 the conteact”

Therefore m thiy instance i geeordance with Seva ve Po

ared 1 consideration of Clause 5 of the Contract, there were

Femnal Limed {Supral,
ne pAVIICTLS owing as there
was no halance of contract’ pending for wineh was a requisite for rermunation withom
matification,

Be as it may and i § any wrong, © also refer o the decision of my brother Judee, Jugtice
Simgh m the case of Dhar -v- PSC 2008 FIEC 213, HBO 155.2004 (10 Scplember 200%)
where the Court held that the ac of tenmination by re-offering anether position contrary o
the positien he was utially conrracted for was a breach of contract. He held tha

133 Considering the principles st out in above cases. the motives or intentions of Doctor
Tuga are vnaterial to damages. The plaintiff had been paad hos salary even though he was
suspended. 1Y the contract had been performed he wounld have only rocerved his
salary, ..., He suffered no loss”

Costs

0 5

The Court will award costs 1o the Respondent,

Orders
The Court wiil Ordee

{1} Theat the application by way of Originating Sammens 15 disnissed:
{18} Cosis of S800 awarded 1w cach of the Respondents.
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