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1. 

,/ l J) G\[ F " T 

(ORID"Si! 1'{S6 SCMMOSS) 

Application 

By way of an 

Whether the 
rhe Plallm IT 

PlaintliThad nkd and S0I1 

had wrongfully and unfairly ICf'll1tl1atcd the ~mpi(lym"ni. 
,cetlOn (1) Ih I (n I & (i) of Part 20 Drvismn 3 nf ERA 

{Jl) \Vhc:tlH;;' the pi<:.lHltdTs cmrIO)TrH.~p,[ \;vas fount!cd un the cmploynlCnt con:ract ~md 

d' so. \\:hJ;th~r thl~ con1.rUi,,:i \,-'a:-; lwca(hcu b; the Employer \vhcn they prcmtHurcly 
1,;nmll,1:c<l IllS l'mploymcnt; 

\1\! [f \hl..~ Dd~(ldant:-, brc;':l(ho1 t:1L \'~or;tracL Lk'tLTtlUr]C the lo:'.~ or' salari::s Jnd 

;:d!o\\ ~tnC(:~ and mortgage PdymcnL~ \)f j Ii n1f)l1ths ll1cludm,tJ. SPCCld; 1J((magc~ r'()r 

l{lS:-i of c.iJg.nlty thrnugh 1dnhu;- 3:1<1 wrongful ~(;rrrHn~HlOn totaling S99,g02.22: 

R~lI'k!!round 

2 The Plilltltlfr WIIS contracted as the enref F:(ccullv~ Ollicer of \asmu lown COUtlci! hy 
the Permanent Sc<:rctary or Local Ci<)\cmmcm, HOllsmg and FnVmmmCl11 ,referred to as 
second [)t:fi..:ndant) on Ji Dr:cernbcr 2014 for J year:;. j'hc ll:m1S and condition:.; of :he 

contract was the "!lllC as ERA 

3 I k WdS ',hen Iransferreli to "au,on Town Council as rile Chief f:'t,eUllvc Oniccr by ,mliC 

of a tldrtsfer I mer dated }X :-1arth 20 i 7 clkclivc from 0 Apnl 20 i 7. 

4 Phllntlll lI,as 

!!nrnediatc c tTeet. 
lcnYl\l1i1tcd hy thc Second lkfcml1ml on Januar} 2020 by wnh 

5 I Ie Indgd aI' employment gncnmcc With ykdl<lllon S~rI'ICC'\ on 4 l'cbnJdry 2020 I,,, 
wrongful and unt1'l1f di:smf~,sal \vhl\~h \'1ilJ~ !l;H\:f transfet'n~J t<) the f::mploymcnl R~jation." 

Tribunal Gil 13 Ikccmbcr ~I.I20 where It was adJud,~ed tbe claim outside of the 
lun~dlctiOn of lbe Tnhut1al. 
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Affidavits 

6 Tll~ Plaintlll relics upon [heIr Affidavit as !illlows 

(3) Tn AT the Plaint. IT \Va, contracted as Chief Executive Officer ofNasillll Town Council 
by the I'CrtllllnXn[ Secretary for Local (Jnwmment (Defendant 2) Housing Hnd 
Envlmnmcnl ctTcctlVc Ii'om )' December 20 j 4 the term was to rlm fur .l years. 
CopynfCOI1U'Kl is annexed as Hl1!)Cxm-e 'A-I" 

(4) THAT f1' was IlansfcITcd from C \i"SIllU Town Councd to CEO Nau,wri 
Town Cmmd! by lhe Defendant :1. through a 'Tmnsfcr letter' dated 28 ,\-iareh 2017 
contracting as C F.xc~ult\C OflkcL ."'duson Town ('()(ltlcil cflccli vc from 
! 0/4117 with a ;;almy of $5 j. 096.76 per annum and the ,aid IcW.:r \\iU'; authored hy ttl(: 
Pcnnancnt SecfCtary for LOCi!! Government, Housing Environment. Copy of the 
Trans letter is ;:U111l~}{cd a~ Amwxurc . A '. 

(5) THAT preamble of my employmenl e"ntrael says that this COtl[raCl is made 

bel ween tile l\.imislry of I DCal Government on behalf Df the \instnl! Town and rne 

bence tlK ',:asinu Council lind any town coullCII drmmd I tcfence! to til 

paragn[!,ll 16 Df my cnlploymem coutracl) hence Df':FFNDANT is a party ttl 

(6) THAT pursHam to section 96 or the Fijt Constitution lJ. DEFI'.,\DA\ir I IS the 

8) 

the State and 1-11!5 responsihillty of supcrvtsmg and advlsmg 

,mLIH!'''Y public bodies like mlJmclpali!ie~ on legal matterl> and since they have I'll! 

to im.~rvcnc to care thi, irrcguhnity coml1llllcd by Defendant 2, demonstrates thai 

DcH::ndcmt.'\ tS a party to lnl, matter as wdl. 

THAT paragfllph 16 of employment CO!Hmct ;;opulale, that the Chid' ['xcculJvc 

omce of "iasillll Town Council wtll be posted 10 any city/town council [trtJw]{l the 

Pij i at the discn,;tlOft ofthe mlntslry or Loca! Government. 

TIIAT Plaimitl', cmploymcm contract was tcnninatcd by the Second DeICndulli 

Oil 30,0 i :20 through the lancr', kUcr of the sLIme dale am] the kncr lltkd "End 

COlltract". C:ory of Ihc l'cnninatJon or Employment cnntraci letler IS anl1exed as 

annexure ·A·3 t
, 
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1.9) IIlAT 

:;rCCI 

l',N f 

reported un employment gncvClllcc in the \kdm!hJn Sen'lccs 

through the Form f S,'cfirJIl ,'(II) I J J (Ui fiRA & Regulalion 3 I!! on 04'0221l tiS a 

i III T!lA r the' mietter was later lTil'm:d tll the Lmrli(lymcn! Rc,iauons il'lbumli 1m 

! 0- II 20 .:ind rn: . .'nlion~d! 1he Ll11pJoyrrl(~nt Rclauotls Tflbumd on J ),' 12<20. Copy 

math:r 

be 1,.\ !lhdr:t \'r['l fhw,j Tnhuna! as is the 1ri';.cntion Grille Piainuff <;mcc the claim IS 

l:l[lllt'ui ,cdlct!()J{f2J:R that the Piamt,ITwlliJdraw" the Fmrioymcnl (irtc\ancc as 

h I:n:-: mtcnlion and n1aK(, i.lppht:at!Ol1 to the Employmenl COGrf \~ J..if1ncxcd :b 

I S'6)i ,),~ 

Copy 

6', 

:rlcphlJnc, 

(l cl) THAT i 11m ~d'l,ed hy my Solicitor ilnd I say thm the nmicc Ill' Dekndanl 2 lG end 

l'ny connact l'lTcctl\·c from 30.·0 l 20 J'ftthcr thtll1 on 3 t : l<~O 41:-' lmlllh:d III t'nv J 1 < , ~ 

J)cc'~nl 2(H4 b11plovment (,,,,,,rae!. the scud Defendant has pmcl.!Cally breathed 

paragraph COn~ra'L1 

i (5) nL\ r I ;1m limber au",,,d by Illy Slljicfinr and I "1]' rnM Second Defendant by 

,lO --t. I \,v1sh to advise that your conrrac: ha:-l come to 



an eml with "flee! to the dale of tIllS kllCL "30 hmtary 2020 (our cmph'is,si, the 

Pcnnanem 5C(;1'uary I'm Local Government has brcad1cd the said contract as there is 

no sudl provI,wt] that the ,aid [Ol1lnlc( [0 end on J() January 2(]20, 

16) TlL\T! am advised by my Solie!!or andl srty that the Second Dc/cndanl has 

committed a statutory nrcacb pur,ual1l to ,ection 40 (I) of the ERA when they 

krnl!ll<ltcd my wrhtcn Employment Contract when tbe tcnni1f tlll~cgnmH;! 11&h~, NOI 

f;>j,PIRIJ} 

(171 THAI f am adVIsed timber by my Solicitor and I say that "mee thiS Employmem 

Contract has cyn!l!llledJ1lLanJ~I2J]:I\rIE Dl;KAT!()NJ'rpm1) DCI;gmi?,1 

an,U,;tlDtinucll fUI. .. rn9rc dl!!!ube staJ.cd;L,}:C.!!Tl' In Li:!ccQ.ntracl 1.,'",-"'~'.2'.' .. 

I;ornplcte 

(18) THAT by prcl11l!wrdy endmg the contract. i I rlmnths befure the c"prry (J f the second 

3 year term ill which the contract was made, the Second Dc fi.'t1dam has breached my 

.11 December 2014 Employment Contract and seel ion 28 (I) ol/he FRA. 

(19) TIIAr I am advised by my SolrcrlOl and! "ay a, from the conduct 

when he illilcd lO give any fc'aS()n for the lerminal!'Hl "fITlY enlpluymcnt COlltril"l, h" 

Ims breached paragraph 15 my employment contraCt and the lcrmmalinn clauses 

under the t::lU, 

(20) TIIAT I am ad\i,cG by my Solicitor and I say that iJclcndarH 2, by NOT gnnng me 

a notlel' of his intention to lenmnatc my cmpl'llyment COTHTm:t, the suu! Defendant 

!m, brc,tched pamgmpl1 t 5 of my employment contract and the !,crm!Hiltiol1 ~.Il'l±'l.\;' 

under the UU as 'veIL 

(21) TIIAT r am advised oy tny Soileno!' and J further ,my that as pursuant to ,ectTOn 96 

orlbe Fiji COllslitlllioll 2013, DEFENDANT) is the ChIef Law OfAee Ofihc Stale 

am1 has the rltsp'llLSI bilil}' or supervising and advising govcrnmcm and statutory 

public h,)die, Ilke mUrllupalitics on legal martel'!;, lind since tbe SECO",D 

DEl' EN DA NT IS a government body r(tgllla!cd by tile Loca~ gHvCmm(:nt /\ct, 

TlII!<D DlcFJ:,NDA,,'T has Eli.led to inlervc11e and cure tbis breach committed by 



unJusllEcd, 

(2,\1 r1L\T ,he 11RSI DH:I\!M 

(24) TIH! the I'; ""Ii SECt)'!) D!Jl,'D,'\'T in tillS IlllHtu hillc t,ulcd w compbt 

natural JLl:1tlCC 

:';inn\: W be truc-. 

HACKGIWl:''d) 

(~') The PlamtdT \Vas appointi.:d to the posiunn of th .. ~ ('hi"r l'"xl~(';U1iVC Officer {Ci;J)) oj' 

\asillu Town COllileil filt a penod ()f J year, \\lth a" annu~1 ,abry of 15,12,000, i\ 

copy Phi I1ltl 

(4) W,th iO Aprd 2()] 7. ~h~ P!aml1tf \\'3.~ transferred \a:nnu 

l~nns and 

Coun':ll 

dated ~ ~ \tarch 20 [ 7 1.., anne x ~d 
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(6) On16 Marco 201R, the Plaimifrwas infonhcd bythc Dm:ctm LDcal (;nvcmrncnL "-k 

!\z~nl Khan !h~t all employment contracts Ii)!' ChIcI' hxccut\vc Officers that had 

expired on J I December 17 has been extended until the end of M!lY 2018. A copy 

of the ,,·mail dated 16 March 18 IS annexed 

(7) 011 30 May 20! g, the PlaintllT was mfomlcd hy the Din:ctor L(leal Govemmcm, Me 

Azam Khan that <Ill employment contracts 1,)[ Chid c:xccut!ve Onicers cxpirlTlg on 31 

May 2018 have been extended ulltil the positions arc suhseq!lcntly filled. A copy or 
lhc dmcd 16 "'larch 20lH is lln!1e~~d and marked 'SA4', 

(8) On t I OCHlbcr 20111, the l'I'mltiffW3s issued a letter by tbe then Permanent Secrc<ary 

j()r L(lcal Government whereby the Plaintiff Wfl5 instructed to step aSIde hi:; role 

011 lull paId kaYe until further noue;: fot l!1Vcstig~!ion 10 be eamed om filt the 

allegatlons agillnst him. There were ullt:gations teceived by tne ~"'!inislry of Lncal 

Government regardiog the conduct nfthc 1'luintllTwhiist bemg employed JS the CFO 

at th" \i~sim, Town CounciL allegations mcJuded: 

a) ,,,veral tender irrcgul,!ri;ics under his superClsion; 

b) c~naln dcCi,in!l' at the wlIflcd level being made without oblaming approval Ii'om 

the \lmi:itry as required; 

c) timt he employed an mdividual at :\ul.Ison TOW11 Council who was prev1\)l.1sly 

tctn11natcu by :\asirm 'i'tiVd1 COUJ1cli on grounds abuse of nHIC'e: 

d) Ihitl he made II policy that all customer, requesting tt> meet him, reqlure one day 

prior booking the oflke I'cccptionist; and 

c) lh,!! he carried out personal business activities durmg the working hOllrs, 
(bereinalkr rd'crrcd to as ,he ";\I IcgatmJ1s''). i\ copy of thc lctlcr d21tGd 1 J October 
2018 is fll1!lCxcd aUG marked "SAY'. 

(9) fhcreu!h:r, f verily bcllev,; that the 11llfllstTY conducted invcsllgations Hlto the 
Allegations and cSlilblishcd findmgs pcrrainirlg to the ,anw. 

([0) Through the I October 20 I X lentr, the PlmTllliTwas inli)rmcG tlim he was In hand 
overall council fI,selS arId "nIce keys In \elL Dro \iarayan, SCllIor Health inspector 
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\vh\: "iii hi:) ;;!bscm;c v\'a", appoimcd (0 act;j~ lhl' CLO. ~;;u.hof'i To\".,tl ( 

un11 \b, l.ydu l' tW!"Lt i RaClik \\"a~ arponrtl.'J to act 111 (, !. Ion fut 
:\iJL";01'l '[ lH\'ll (\}U~K'tl n~ 1:<,,( 2019. i\ CDPY of Pl'f 

(I,) ~l D(;cember 21l1~, \h~ prclilmllary investigation Web concluded and the 
i're!I t1wmry Report was [iw,vardcd to tbe then PcnllanCi1\ Secretary 

GOH:mmcnl Ihm thc CEO 01' the \:allson Town Council 
bc 1<1 thsdplinary HctioD. 

((2) I'hc 1'r wa;.; on -: WHh fun pay induding dlk}wanccs (housmg and 
lClcphonc) Iud access w 1,1plOp anJ mobJie pilon(: I;-om I I Ocwbcr 
20\ ~ in :HJ 207.0 I,vbcn ;hc Plaino(f was inf<Hlncd thai h:s cmp!oym~nt 
cnntrw.':; has l;nrH..:: to an end. A copy of th~ teller da1.L'd 30 Jannary 2020 tp the 
l'lainll rr L~ anl1('x ... 'J and rnarkcd 'SA T, 

E\II'LOY.\If.:\T GR!E\.\:\CE 

(! J} On ~ h:b;uary ~:JJ~O, lln: P[(llntil'!' flled ~Hl { .. 'rnpiO'yT\h.'n: gncVanl',~ h:htJ on a 
ilj" ~;nLll" disl1l1;:.:;ai r~)r rr: l!lSliHC'rl1t:'t1t J.:\lmpcn:-:,a~lOn \-\,11]1 1he \h,'UlaLrnn 

~\""r\';L::~ \I,hic'n \\'d~ n;:'i:rn~d tn :hL' l:mphJ~/lT';(:t1t Rcla:lOn", (l'f,n) L1~ l-:RT 

(lfT":Yj;">,(:(' r'?{" 0:' 2(L~n fiJr dCl~rmm'dll(ln (Cirtc\-,ancc'L A cupy of the /\ppllCcWl'S 

I'''onn I"'H: !\ckrral or an Fl'npluyn1cm (jri(,vancc to) Vh~diau()n dnd FonTl .l 

Ccrtl of \l~(!;att(ln are ann~.'cd and marked 'S!\-8/\' and -SA-SIr 
rl>'rl~ctl vel y. 

('] 4) l-:t{ I Cincvancc 276 "r.2020 \VJ2i IAithdnnvn by th(: Platntiff ,rnd a fresh "icHOr, 

116) 

lS helng nk .. u E:l the FrnpluY1l1Cn1. rchnions ('our~ !~}r delclTnm~llltHL 

I a{.h~ln 

l;Ot1:raclt"J as the 
(imcmmcnl, 

I ildJTIlt 

) \)1' t.ht: Affidavit further ~tatc lhaf. titt; Plalntlrr \,Vas 

eH) or ttl.- 'a'l11U 10Wil CouncIl by tt,,: VlmblT)' Local 
and Lr:VtfOnmcnt on bdmU t)fl'hc :..Ias,trl.l1 '1 ih\n CounciL 

{; H) I do n01 jake lssm; I.Vill1 r~1r'-igraph .' and p41r;.'1graph () the /\ !TiJavlt l:-;' adrnlttcd 
hJ the c.\1ent the Defendant lS Ihe Chief Lu\.\/ Office or' the Slate. 



(21) r admit pamgrtlpns 10 and 11 "f the Aft1.Javit and n:m:mte paragraphs 13 and 14 
hereinabove. 

(22) r do nO! lake lssUC wlth paragraph 12 the AffidflviL 

(n) ! deny pilla graph i 3 of the Affidav,t repeat paragraphs 3 and i 2. b('rCUl:lhov~. 

(24) I (leny paragntph J 4 of I. he Affidavit wherehy the l'latntlff says that his cmploymclil 
contmct IS tmplied to have corne to an end on 31 Decc.mbcr 1020 Zlnd limber state 
that the PJainufr s ernp!oyme!lt contract ended on 30 January 2020 upon heing 
informc.d by the Ministry ot'tl1c same .. The inHia) term of contract as per paragraph 
I tl1e cormac! rc fer, to :3 I December 2017. 

(25) r dt:l1Y paragraphs 15 of the IHfidavit and stale a, Ibllows: 

(a) An lIwcsligallOn panel to mvcstig)1!e the allegations against thc Plaintiff W,IS 

appomted; 

(b) The mvc5ligauon panel carried om its mvc>tigatioll inlo thc allegations against the 
Plamti!]; 

(e) The Investigation ram:! pmvldcd Prellllllnary lnvcsligalltm Report dated 21 
December 20 I. 8 tn the Permanent Secretary wah a finding of a ~ast to answer m 
teml" the allegations 3g.1linsl the Plaintiff and provided rccommemi.fitlOns that the 
PlainUlfhe. subjected 10 d.isciplinary acliol1; 

(d) The PlamtlJl was on leave wl1h full pay mduding allowances (housing and 
ldepl1une) and had access to official lapInp and mobJic phone from Il (klool:r 
20 I g to 30 Januilry 1020. 

In the Plaintlfi's absence, Mr. Dco Narayan was Actlllg CEO ,\iatlson Town 
Council from II Oclober2(]I~ until :vIs Lydia EJi~mi Lazd,Racuk was appoimcd 
[() a~t in !nc CleO posillOn lur \'ausori Town CClIl'lci\ effective froll) ill SovcJ11bn 

19; and 

(IJ Taking mlo consjdcralio~ all relevant factors, the I'cnnancn! Secretary 
exercised alahonty to cnd his c(mtracl with tile Mmistry, 

(26) I deny paragraph 16 of the Affidavit (tmi further suy that the Plaiouif was on leave 
Wllh full pay from ! I October 2018 to 30 January 2020 and fCiterate paragraph J() 

herem~bovc, 1 further say tb'll upon j,,,ui.ng tile 30 January 2020 !cHef 10 tbe 
PLillnti lhe Permanent Sccrt:lary txerci~ed hi:; ,hscre111)!1 to end hi" employmellt 
willl the :'vlinislry. 
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, I 

7} Y paragraphs i"/ 1 R of the /\ 
111 Lht: 

[n"'!."'" ,'\l;jh~ that the Thn-J 
at any ~tagcs. Deicndcl,t \\"".h nut 

(29 <1 hare been aJvi.,~d by my' Sohi.:ltor~ :hal the pr()vislon.~ ,or Rl"guhnilH'h 22 

12) (II of:l:c Civ:1 Scrv1(C (General) RcglJatHHls J999 IS not applicable:" no 
Iplinary' aCl:on wa~ in~tjtutcd the PlalnlifT th,,-~ Puhbc SLf\.'\~l: 

Discl.p!ltlary I 

Contractual tcrm~ 

to \1d\": 2018 ~md illlcr after \Iay 2CI)(. 

Cuuncrl and VlL AKhtar 1\11 hcrc'l.nattcr referred:o as :he C!~ld 

Execuuve H11S Agn.:crncru :s mack in relatton 10 the COUllcJl appnmtml!nr of the 

SeCilOf1 9·\ ~)f \hc t 
Pn.nrndgation) stat~s that 

'Special {"lmini .• fYIlIOr, 

[.1: tl1ree years.' 

crnp.!oymC11l of th" Chief I wcmivc Ofilccr as provided 

(referred 10 as 



perfilrYIl Ih.~ jime/imTS o/a ('()w1('ii "niil !he eleclifJJ) dali! is delermined hy the /,}edowi 
( ,'ommi,rsinl1-

(1; The persons appulNted as -'Iwel,,/ adminislr,,/OI'S under suhSeClifJIJ I shall he deemed 
10 be the du/:'i cons/ifllted c<lwlCil (ita municipu/ily and shal/, .. nlh/eel wallY general or 
specijlc direCliot!s by Ihe Jfil1i.1fel', have the power w per/orm alld dischmxe alaN 
Ihe rights. pril'ilcj!.<:". power" tiulies and lime/ions vested in or c(Jn/~rl'ed or imposed tin 
Ihe cmmdl, Ih" /HaVIll' tllld Iln\, ol/icer oj the council b" the ilCi or other wrillcl1/aw, ' ,- ~ --'.., .' 

12, rlms on 31" of December 3014. the Minister or Local Govcmment (leled on behalf or 
Naliinu 'rown COUllell to appol1u am! contmcl tlw Applicant as 11 Clnci' Executive Officer 
of the c.:a,illu Town C(lunci L 

13. 

14. 

16, 

The Apphcam secks a dctCJTnlMtion by the COUrt whether the rrmccdurc {idop!Cd by 
Ivlintstry of Local Covernment was a hreach or. C!l11tnlcL 

Termination of the employment by an employee may llrisc oul a number of 
circumstances as stIpulated under the ERA. Termination after 11 notili.cation period (section 
29 of the IJRA). summary dismissals C'cctions J.' (With rcasQns) or seclio!] 114 of the ER/\ 
(without reasons) or l)t] expiry of contract (SCC!lt)fl 40) or on death of the employee (scetlOll 
41) or m payment in hell (section 3n (3) under Pan 5 of the ERA 

It is clear from the manll(:r of t<':l1ltHllltlOn thai the App] Icanl was nllt summari Iy disl111Ssal. 

According to !.he terms of the Contract, the alternative form or termination In C],lllse .5 of 

the Comract tS termma!loll by paymcnt In lieu (I ['notice. 

17. The Resp,mdcm argucd thatlh" termination lencr was based <m SectIon 4() and ,cctlt)n 41 

of Part 5 of Ull: ERA, \\ihieh provides as f(}n(lw~ 

'Termination olconlracE hy expiry o/Ihe term s~rvice or hy demh 

4D .. ( I) Subject to ,,'c\ion 41, " written COnlraet i.s tenmnatcd 

(a) by [he expiry of the term 1'01' which tile contract Wils made; or 

fbi by the death 
made. ' 

worker before the expiry of the LCnn for which Ih" ctlntnwl w~s 

! 9. When the Contract expired on j I" l.kccrnhcr 2017, the Respondent had thereafter ",xlcm!cd 

the tenus orlhe Contmet until th" 30" (If 'VI ay 20 I H and a further extension was made until 

the POSitlOlls were $uh~tantial!y filled. The .Respondent hild not ceased till; c()ntmct ()II ItS 

II 



w," Ih~ termin"tion oj Ih" COII/rllct wrollgful? 

2fL .'\ppl!cant lhdt hIs lontraC! terr.11nailOn '··vas \vrong. as hIS contract expired at tl1l' 

and then til accord"ncc werh ,(felim] -'0 (3) or t'le LIt>\ fmd m 

21 

end DCCc'f11 ber 

( "nlme! hi:.: was cntl! 

To pro'c' 

ilny proper CHeSC or rc,llowmg procedure, (l'md';lIcC v, V'/yj]JhqlnV~C~li(m Rcsmh (Jill'! 

I' I'JIIC\O~: I',RCC iI.) or' 2017 \:',2 Oewl'''''' .on}'l]' The Coun c(ll""krco (he 

the contract 

App! ,cant',; performar,cc, 

then the Court \\'du1.d h,;L\-C' cnnsl'.krcd whether the tcrrnmatton Vvth done in accurdanl.x: 

: Jill C J 1 JIBe O1l6.2 02 I 125 

Septemher s J i sec 

1200711·mc r IlBCl92,20()2 I i7 200 

cases. abovc Sl:fl\V thl~ ,;lH1iCICJtl()r1 must b12 ha~cd on ld~~nl.!i~lng an -cs:-.(.'nl'i~.il 

condltt(}ll WhlCh \hc cmptoyec hlh breached and If ~u \:vhcthcr ~hc breach justi1h::s the 
l~mpl,)ycr \ t(~'"V that Jl Ci1nnot ar:y longer c trust and c0nJ~denc(' in thl.;' 



employee carrying out his dutIl'" m tbe ["ture, (liYen that the plaintIff had participlItetj irl 
volatile poli!ics and acted contrary tn Bank's interest hy assistiJlg in depriving its manager 

of 1i vehicle and using the !lank', resources for publishing pamphlets, the Bank would he 
justified tn takwg the VICW that mutua] tms! and c(mi1dencc no longer existed.' 

Applicant that was m breach of the tCDm of the Contract 

26, Thus the oth"r /Clnl1 o[,termination was a payrncm nfsalary m lieu (lfnoticc by paying the 

baluncc of the contmct as staled i.ll Claw;c 5 (Jf thc Contract ilnd provided fix In section 30 

(3) ()fthe F.Rt\. 

27. Sectioll ,Ill (1) (2J and (3) or lhc ERA ,tiplll~tes the pmcednrcs for paymems Il[Ml 

termination or employment in liell Df nGlice 

Fur/her prlJvi$ilJttJ as io lermiltiltion of ctmfraCf;' 

30, (1) 1:.l?QcLthc l~tm!llati(ll!,qJ a cQIlJJ1!.Cl o[sgl}::l£l;.,. the employer must pay to the 
worker all wages and ncnclils then due to the worker by end Gf tll" lollmvmg working 
day" 

(2) .md Denefn. due to u worker under suh,cctJOn (11 mu't, ill the i:asc a 
worker who is cnm!ed to receIve notice from Inc employer in ilccordance with tili, 
Pn)l11ulgatlun nr the \\lorkcr', c()ntl'Uct (the terms which rclatmg, to notice are nol k" 
hencflclal Ih,m this Promulgation), include wage, and bene!!!, payable in respect 
services rendered during the pcnod of [toliet: or payable in lieu or the nottce 

(3) lfpaymcnt is mack in lieu notic,-' the payment mtL'llfldudc the wages and bel1cJi!!' 
that would have heen payable to the worker if the worker had worked during the pcnod 

notice: 

28. Clau,,, 5 oflhc Employment Contract j,s w(Jrded sllgblly di l1ercnL rhc clause allows the 
Employer wnmnation of the COlllract Hl lieu of notice by payment of the btl lance of Ihc 

contraC!' 

29. The Cnun accepts a.s eVIdence and it is 11.0t c{)nt~s1ed by th~ parties that on Apn! :W 17 

the Applicalll was transferred to '\ausori Town Coullcil and the Applicam signed to 

ackn{)wledge the transfer and at the same timt: amendment to the Contract entitlillg rhl) 
Applicant (0 all increased ,alary With same terms and con&tiol1$. 

13 



3 [. 

32. 

The (\turt i:l~C('ph 

!e:ter 

LO Clallse 5 the CnntracL 

('ontni-ctual Hrrl\.~ndtlh.~nl$ on 

th~H thc LenTi."; and conditIOns 

Appllcant was cnt.i[kll [0 his bencllts 
the 'bab!ll.:c of trw contra£:!.' in beu of notice In order [0 Lerrninat~ the 

Conlract 

that it l1au Lnn~L 10 .t;-,: t,:nd \'\'~h \\Tong and 1 the- RC:-;PI;)iifJcnl 

C S ,If:i1c COlllnlcl and nol sn::io))·H! o(the CO!llr:\cL 

requlrcu L() ra) 

in th~ c'On-cspondCDLC'i sen: t'O the ;\pr(jc~nt \:vhiCh IS nOl conlCstcJ hJ by th~ partres and 

acccptl.:'tf by 1111.: Court tht i\ppllC:ltH\ cDntract wa~ extended i the ~uhstan~:v>.:; pest was 

f1 tlCtJ 

35. In Ihb ll1;;'[d)1t:C, ~)LC;;H;:SC LilC /\ppbcam 'I>V;J~ suspended and \.va'" 1Dt n,;H1:-,t:.-HcC tlu.:n::a(tcr. 

the subs:antiV;': P0.,l \1,.'~tS thcrt."<j{l'r~ \:J.cmt with !na1\. Jduab were a~;:mg m th~Jt pos·tl!on from 

1-8 :\ovcrnber 1U)Y . 

. ~h, Be as 11 md~< \vht:lher ~uh:';!l~niJvc post \V;ts fined or not rC\lUl:\!111cni WrIDWHtlOn 

in lieu of notice hy paymg the bahmcc oflhe contract ;;tc; ~tipulall!J n"'l ('lau.-;o,:-:5 ~liH It.:d. 

provisions 10 cx(c:nd or rcnC\\i tht contract. The cXh.!!1S10n or' 

mutua! terms agn:ed OJ' btJ1h partic;,;, Thert ]s no cVHknc~ from the PlaHHiff 

tb..:- extensIon . .., by- the Rcsrondct~~, 

lleTICCI!l 

30 (3) 



Wa,j' lltf' tj~rmillflli(m unji",? 

39, However, the coun must cnnsldc;' whether the manner m w.ilich the tcrminalton of tht; 
extended cotltmet was unfair, 

40. InC"luraj 120031 FlSC 5; CBV no I 02002 (24 
Oowber 200:!) hiliakl CJ alld l' ofSC. BlanchardJ nrSC and Weinberg] oJSC hdd 11m! 

'tn Oill' vicw. the Court Appeal correctly l!'!JI!lPJii;;iJemLll tDCtl1gdcIll 

'C!).!1.trac L()f .~mnlQYlll~!1tl h1!l..rc.QllltGS All.cm.Jtku:~rJJ1. dealJajrlY. w!1hant:mm.qye~, .".,."'"' "'" 
\!1(:..£IJ~tll .. <;'!rQLj,Jl~rm5:SllL The content of that dIlly plainly does flO! extend to rl rcqUll'cmcm 
that reasun, be given, or thlll a be:~ring be afforded at least where tile empl[)ycr has the right 

to dismiss cause, and to make ~ puyment in licu ornuUce. lLdocs q'C114,JtllWQvCf .. 

cn.mJpy~e and wlth.apPrt1mllllc rt::$pc£Li!!lqdignttY .. in ""lroor,g (lllt 
ilie!i!"mi,,;;ai..... dep~lldJJpq111t,1 .. m'inpll[ticuJilr WC;!S, II,owevler 

w.llcn:, itS, II' J fl,'p.r!;~l:!It~asc,Jh~!iJB!tl i Ii ~,II.is .. c:ilrl1llli.()llLi.tl a q!lilJtl.t,;Ohat i.'JJnn'f\;l;~ari I j! 
hll!llili:l.t!llga1lli, dls.tressm&1ht;reISI1\LJca~pl1 J!L.Utin\;IPI£. wl1Yabrc&l(V oflh1'; blWlied 
teImsilO!!lli bclI11'!19J9b a "qecmrcc\, . 

41 III order to dClt:nmnc. iethe lcnninamm was unfair, the COLIrt must consider whether the 
Employer's pmcCd,treS to lcrmll1aic the contract wa, fair and done in gund lilith, The onus 
IS thcreJi)fC em the Applicant 1.0 prove allegations causing him humtliation, loss 
digl1Hy and injury to leellngs. 

The Employer hud conducted tllvcsligation:; into the conduct of Il,e i'mpJoyce ;!'rld 

thcrealier ~C!lt the Employee on leave with pay from i ld, October 2018 wHii he received 
hi.> letter of termination In January 2020. 

43, From wben the Frnploycewas scnt 011 kuvc the Employer continued to pay Applicant's 
fuII s~lary together with aJlowmlCcs, benclll, allowed 11m! extluSlllc usc elf the 
Fmploycrs phone and laptop will hi tK 'I'll, onkavc and at Ihe 'lame time c'ml'loycd current 

officers to ,\cl against his post. 

44. TlJe Re~ponde111 bad issued a termination letter on ]() January 2020 with effect ll'om the 
dale of the letter alier having ti lied an indi vidual to a<:l on hi, post backdated tn 20 I 9. 

45. Ilavlflg perused th, AppIlCt1l1!'s Affidavit in Evidence, the Court fmlnd there \.\ia, no 
evidence to cstabllsh Ihat the Applicant sulkrcd embHrr~,5me!1l and loss of dignity 
although be pleaded this in his AlndaviL 

46, Hts only argumcnt was the inahility ttl lind a job, TlHs however did not prejudice him as 
the Respondcm wrltinued tu pay lmn h15 :;;liary and hene!!!, up ulllil the Ictter 
tenllinutmn, 
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There Pi no """1<'",',' 
[he Arritc',ml \0 

the ACfidavH or~l!l': i\PPlic'd1ll I)n the current ctrplUYl1')ClTt slatus 

to thl.:-l Coun hIS ahdity to aLa rc:alD l"rnplnymcnt ;;1 
sarnl.' lev;:! ! fence :h~'rc \~ no C\ iJet:c .. ~ ~t) "Jho\\i 

;0 pay 

rhe Court 
termination Was unfair, 

49. \"lhl:,~rc .·\pptJcanl ('at) nro\c'l: lhat th,,~ tcrnllnatHHl [~ \\lrnngfuL th(,: Co,un ha~ fu''(mtcd 

da;llilg~s ,b sedarl oClldils owing to till' .. \ ppllcall[ during pCfl(ld of' the 

n()lifictltHH1 ilS wa, held III \ ScaJ'()r\, mal 1,'lI08],1I1C 50: 
lmC7~]Ili!(J J2~ \-larch 2()08) fly Singh 1 

'1231 The ddcnU<ll1l, It'll w,mlcd, cou Id ha vc gl ven the pia Inti iT a l)O day notice under [1',( 

agn:t'm(~nt and tl~rHH th:: agreement. fn Y .. 1J:,hfiJ.J\ant lh~ SUprCrlll..: Coun rdlL'd on 4 

pa~'.;;:g.~ frorn [he Ci:lnadlan l·;~Sl' \V~l.lJacL:'y,: L!.lHGU (fra1).t(,inl\ycr~JJt£l LI.~) R 

,-vh ldl ,-;1.;J: cu ~h\l! "f 11 the epi/ fit {frut (lit t.'f11ployee 1.\' H-fr01lf{fllll.y difnll.,.~e-dr lite 11lef/Jure 

oj 1f/lllmX!'\ fl'lim wrong/tt! di.\'mi~,\'lll i\ ,h" ,mlt"y Ihllt the employee w,,"1d IlIlI't' e"rIled 
/nul fire emploYl'e worked dUri"g ,/'I' periot! IIf J10tice to wl/id, Ite Of she "'liS e/lfitled". 
rhe Surn:::mt' Cuun cunc}w;"kd :l-':al then: IS no\-\,.' \~n 1111pl!cd term al \':UIIlmi)rl hn~' that a!"': 
crnplo,vct' t:an m~kc payrn..:nt In hcu ofnoocc, Y;1:.;hrtl K:.4.Pt is tnt:.' hmoing authortl.Y lln hJl 

l~OUl1~ '.l1ld 1 I()!ld\\,' il 

/24 CJ'l I.hc ita,m or :hls aurhtlrny the piamtitT would be entltkd III 90 days salary j Ie 
would be: cllmlcd !O "II the [I'mgc benefit, winch were InCidental 10 his cmploymcn! 
namely S(,(J,Of) 1'.:1. month tl1!1bik phone, tlle R percent cmp["ycr's statutory COnlrtbution 
to Fl,il ~atlOnal l,'und. The fnnge bcnefits are rccovcrahJc thl' perloc required 
til 13wfully !CrJl1Hw1.c [he c~n~p[oyme"t. it has been held that linam:ral t'c'l.lltmg from 
Inss or ups that wou Id been earn ~d ( I 9 J 9) I K [j 2011, usc ot' 
car: &1)Jl.lr!1 \. t[l[cd Produc1.~. (AuSJrt1jmJ PlyI.!,L 119X,~)" V m .. 1 J ; pen.,ion 
and superannuation cnulicmems: HEld v, Iln'llgh,\ and l,[d (I <)1),1 i I WLH 
20 I, 211 dUring the pen",! 1'I.'qurrcd to I~w(ully terminate the COn!rac\ arc rccovcrahk 
Accordmgly the pilllnli[T would he entitled in tht 90 day' salary which" S6,627.0n (Olle' 

qllartcr hi'S annual salary). I k IS cntllled to X pcrCCrE employer's statulury c0I1!.ribution 
to Prov]i.icnt nn thIS ~um (hat J~ '5 32. 1 h: was given U;.il: of S6{lOO 
worth of charges pcr UI1 moblic phone so that i.s a towl or S! 80,()O, I lis fil1'll1lghtly 
pay sit" i 7) ,how, 11 paymen: of' S8/1.52 bemg paid !O Coionml '\1utual I IIC 

'\ssOi:j'Hlnn. 'P1I.'S I belle-v'.! '-'vas for an lnSLir'ancc rolK'~' This \-vould mCill1 a lo-.;~ ofsL'x ~L~ch 
paynlcllls over l)1I~day pmod or 5511,12. Hence tot], [ los, 0\,,1' the '!O!lay period" 

$7 .44' 
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50. ,'ccording ,(.! cornmoo l~w, the payment 
payment of subrie" and hCr!ctlh (lWlIlg W 

nfno!icc. 

darl1l1ges Glti!lcd io the Appllcam i, the 
if he wa, to have worked dunng the penod 

5). The period or notice ilccol"ding 10 Clallse 5 of tile Contract was rbl! 'balance of the contract.' 

52, !!mvcver m thIs Ill$!ancc, the contract had been spent after the ApplIcant had served the 
contrnc\ for 3 years, The'reafier according \0 thc evidences anu litclS, the Court a~~cpls thM 
the notice 0 ( ex lcoSton did nul stIpulate a specific period for extension purposes whidl 
wOllld have been the 'balance to the contracr'. 

53. Therefore III :hi, itlHance III ,lccordan,,, with (Supra), 

and in ClaL"" :; of the Contract, there wcre tlO paymcnt, owing as tbere 
was 110 'bilhm~c of contract' pending I()[ wrlJ{:h was a rCllll!,i!e for lcnmnalion withom 
l1oriftCatlO11 , 

54, l3e liS it may and if I am wrong, I aL~o refer to the deciSion of my brother Judge, ,hlstice 

Singh m lhe case Pilar {:WOll.! FmC 213, IIBC 1552004 (lO Scptembe.r200S) 
where tbe held that the act oetermination by re-offering another position comrary to 
the p<hillltm he: was inl!lally con:filC[cd for wa, a hr\~ach of COJ1lracl.lk held ilia! 

55. 

'In I Considermg 
TUq'i arc 
suspended. I.f the 

prmdplcs ~Cl out In above cases. ilie mo!ive~ or mwntlOTlS of Doctor 
to damages, The p!alntifHmd been paid hi, sa.lary evell Ihougl1 he was 
conlr(u.:\ had been pcrlhrmcd he would have only n,ceivcd )]1'; 

salary, .. He "ulTered no Ill,,' 

The COllrt wt[1 aw,,,"d "o,ls to Respondent. 

Ordl'fS 

56. rhe C~Url will Order 

(I) That tile application by wuy o[Originating SllmmCll1S !h disll1ISi;ed; 

(Ii) Cns!s ol"S800 Elwilrdcd to each of the Respondents, 
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