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JUDGMENT

8 A Petition has been filed to reinstate and re-register Viani Bay Limited (“the
Company™). An affidavit venty petition of Noel Charles Reginald Douglas is tiled
with the Petition. Noel Charles Reginald Douglas s one of the sharcholders of the
Company. An affidavit in response was filed by Shaviven Prasad. the Registrar of
Companies. At the hearing of the matter both the lawyers for the Registrar of
Companics and the Company isformed the Court that they did not object to the
Petition.

2. Section 609 (2) and (3) of the Companics Act 2013 is as follows:

“{23 The Court may make an ovder that the Registrar veinstate the registration of a
Company if -

(a) an application for reinstatement is made to the Court by -
(i) a person aggrieved by the deregistration; or
(i) a former liquidator of the Company; and

(h) the Court is satisfied that it is just that the Company’s registration be
reinstated.

() I the Court makes an order under subsection (2) it may -
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(u} validate anything done between the deregistration of the Company and its
reinstatement; and

(b} make any other order it considers appropriate.”

Fhe Companies (High Court) Rule 3 (e) provides that an application for reinstatement
ol the registration of a company under Section 609 of the Companies Act 20135 must
be made by a Petitton. Order 9 of the High Court Rules 1988 also deals with petitions.

In order to have focus in this matter, the Petitioner needs to show that ¢ither he “is a
person aggrieved” or “a former liquidator™ of the company. The Petitioner relies on the
former, One of the first considerations for this Court is whether the Petitioner is
relevantly “aggrieved” and has locus to seek the orders in the Petition? Noel Charles
Reginald Douglas in his affidavit states that =1 am a person aggrieved by the
deregistration of the company,..”

This s a novel Petidon. The phrase “a person aggrieved” needs judicial
pronouncement. This Court is grateful to Mr Parshotamy and Mr Kumar for assisting
this Court with the Australian case laws on this subject, Section 801 AH ¢2) of the
Australian Corporations Act 2001 (Cthy is similar o Scction 609 (2) of the Fijian
Companies Act 2015, Both deal with reinstatement by Court. The Australian cases
provide useful guidance on the issues relating to Section 609 (2) of the Companies Act
20135

{n The Bell Group Limited v. Australian Securities and Investments Commission
[2018] FCA 884, McKerracher ©at Para |47 stated:

“The expression person aygrieved ' in < SOFAN shawld wor be construed
narrowle: Yea v dwstradion Securivies Commission, m the matier of Ji Woo
international Education Centre PTY Lid ideregistereds [2007] FCE 1480 per
Cleeson J (at [14]-118] and the authorities therein cited). For a person 1o be
agerieved for the purposes of s 6001 AH 72, vy an applicam for
refnstatement must be able 1o show that the deregistration deprived the
applicant of something, or injured or damaged the applicant in g legal sense.
or i the applicant became  entitled, in o legal sense, 1o regard the
deregistration as « couse of dissatistuction. Danieh Prv Lid: re Cence
! /oic}';‘rzg(s' Pryv Led 120035 33 ACSR 484 per Barverr e [32]5.7 and in Para
[50} McKerracher J turther added that:

“There needs. however, to be some connection other than simply heing
sharehalder or a divector of a company that is deregistered in order to be a
person aggrieved. An applicant st demonsirate tiat his or her interests
have heen, ar are likely to be. prejudicially affected by the deregistration of
the company. 4 mere dissatisfaction with an event will not rencler someone
person agerieved ' they must be a person who has been danaged or injty et
o legal sense: Callegher v Awstraliun Securities  and  Investments
Commission (20070 218 FOR 81 per Lander 1 ot (310 and the aurhorities
therein citeds. For example, a shareholder demanstrating that he or she is @
creditor of the company, vr that there will be a surplus of assels and rights to
dividemds if the company were (o be reinstatedd Vukasin v ASIC [2007]
NIWSC J3417
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On the application to reinstate the company. the first matter (o consider is whether
Petitioner. Noel Charles Reginald Douglas “a person aggrieved by the deregistration™,
In this matter the Petitioner has disclosed that he is a shargholder of the company. The
reasons advanced by the Petitioner for seeking reinstatement are contained in his
affidavit as followsy:
“13 That I seek for the Company o be veinstated for the foltowing reasons;

feti [ would be unable (o take further steps in Companies Action No 3 of
2021 if the Company is deemed to be de-registered,

thi Dwould be unable 1o jile further proceedings against the Compeny and
its then divectors for froud if the Compeany is deemed 1o he de-registered,

) Dwaudid nor be able w enjorce anv fudgments against the Company.

(i The company owns a Property of suhstantiol value, and i the Company
decides fo sell the Propertv to pay out the shares to the shareholders, it will be
nagble 1o do that if the Company is deemed 1o be de-registered.”

In this matter the Petitioner while being a shareholder has shown has that he has a
pending Court action relating to the Company. As a sharcholder he is showing some
particular prejudice. with the winding up action, The company also needs to deal with
its property and give its sharcholders their share and/or settle any claims made against
it. The Petitioner is alleging unlawful changes to the shareholding, unlawful changes to
office bearers. and oppressive conduet of certain persons who had assumed control of
the company. The Petitioner intends 1o sue previous directors for fraud for making
changes to the sharcholding of the company., These are serious issues for
consideration. Copies of the amended application for winding up filed and the minutes
of the shareholders meeting held on 27 February 2022 are annexed in the Aftidavit of
the Petitioner, It shows shareholders appointing new directors. In order for these to be
regularised with the Registrar of Companies the company would need o be re-
registered. The company also has property of substantial value which needs to be dealt
with. This Court finds that the Petitioner is a person aggrieved by the deregistration in
this matter.

The second matter for the Court to consider s whether “it is just that the company’s
registration be reinstated”. According to McKerracher 1 in The Bell Group Limited
(Supra) at Para [72]. [73] and {74} “the question of whether it is just” to make these
arders is noi constrained by any particular legistative parameters bul, as noted in
Wedgewoud Fallam Prv Lid v Australian Secwrities and [nvestments Commission. in
the matter of Comhined Building Consultaras Pov Lid [2011] FUA 439 per Gordon
fut [3] and the anthorities therein followed by her Honouri. regard shoudd be had to:

jaj the cireumstances inwhich the companies came to be deregistered:

thi the futwre activities of the companies, (f an arder for reinstatement s
ke s e
o) whether any particular person ix ikely s be prejudiced by the
reinstey ment.
(73] A further consideraiion is also raised sithin the case law being that of public
policy: see. for example, Re ERB Imernational Prv Lid (deregistered) (20145 98 AC SR
124 per Breveton J tat | 3] and the wuhorities therein cited).

3



4

{74 These are by no means the only considerations and they may well overlap one
cnother. They shonld not be approactied as though they ure standory prescriptions.”

he company was deregistered on 317 December 2021 for failing to be reregistered in
accordance with Part 47 of the Companies Act 2015, In Donmastry Pty Ltd v
Albarran (2004) 49 ACSR 745, Barren J (at {31} pronounced that a court should be
mare ready (o reinstate o company that has not been through a winding up process. His
Lordship said:

“The next meater oowhich 601 AH (25 divects attention 5 the question
whether the court is sarisfied thot @ s just”™ that the registration be
reinstated: s6OUIAH (25 thi this is nol a case where devegistration occurred
as an administrative measure in the nature of a cleansing of the register to
remove apparently superfluous entries. Deregistration was the calmination of
the process of winding up and, in the normal conrse, the court would be
more reluctant to disturh that kind of deregistration than it would be to
resuscitate a company removed as a purely administrative measure.... "
rEmphasis added,.

The company was not deregistered in the process of winding up. 1t was deregistered
for failing 10 be re-registered. The deregistration was basically an administrative
measure. There are a number of activities the company neweds o undertake. if an order
for reinstatement is made. The shareholders need 10 sort out various issues involving
the governance of the company.  The Pettioner has alfiemed in his atfidavit that no
prejudice will be caused w any party or individual i the company’s registration is
reinstated. The Registrar of Companies does not take any issue with this position. This
Court is satishied that itis “just’ that the company’s registration he reinstated.

Phis is not the end of the matter. We need to consider the effect of reinstatement which
i5. section 609 (33 of the Companies Act 2015 which provides:

“IFa compeny is reinseated. the company is taken to bave continied in existence as if it
hrd not been deregistered. 4 pervore who was a divector of the company immediately
before deregistration hecomey a divector again as from the time when the Registrar or
the Court reinstates the company. cAny property of the company that is stll vested in
Government or Registrar revests in the company. If the company held particular
property subject 1w a securaty ur other nterest or claim, the company takes the
properiv subfect t that interest or claim.”

The Petitioner in his affidavit has raised issues about unlawtul changes to the
sharcholding of the company. There is also allegations of untawful changes to the
office bearers. The Registrar of Companies in her affidavit has averred  that an
application for reregistration of the company was made on 3 December 2022, [t was
not reregistered due o non-compliance with the preseribed requirements. The
Registrar states “in particular. the sharcholding structure provided with the
reregistration application does not match the records of the shareholding structure in
the Company’s file. Also one of the purported officeholders of the Company namely
Mr Ltiam Salesh, as shown on the reregistration application. does not match the
records of the Company with my office,” The Registrar of Companies and the
Petitioner both have raised similar issues of concern, These relate 1o attempis being
made to make changes o the company sharcholding, These concerns appears 1o me o
he weil founded.
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This brings me to the third matter. being the extent of the Court’s power to make
ancillary orders under Scction 609 (3) (b) of the Companies Act 2013, and what orders
are appropriate in this case. Section 609 (3) () gives the Court power 1o “make any
other order it considers appropriate”. The “other’ refers to section 609 (3) (1) which
empowers the Court to validate things done during the period of deregistration. In
Fagoon v. Workcover Queensland [2201] 2 Qd R 492, Mcpherson JA considered
the power o be very wide at [13]. In Re Bele & Co Pty Ltd [2017] NSWSC 1824,
Black J read the power as incidental to the Court’s power to reinstate a deregistered
company. and not as independent ot it at {6]. Having noted that there is concern by the
Registrar of Companies in addition o those of the Petitioner which relate to the
shareholding and officcholders it is pradent that this Court make ancillary orders as
sought by the Petitioner. Which is to appaoint the current directors of the Company,
Karen Hill and Claude Michel Prevost appointed vide shareholders meeting of 27
February 2022 to provide all necessary documentations to the Registrar of the
Companies and o update the register and attend to ancillary matters required for the
re-registration of Viani Bay Limited.

The Court makes the following orders and directions:

{a) That the Registrar of Companies reinstate and re-register Viani Bay Limited.

(b} That the current Directors of the Company, Karen Hill and Claude Michel
Prevost appointed vide shareholders meeting of 27 February 2022 provide all
necessary documentations to the Registrar of the Companies and to update
the register and attend to ancillary matters required for the re-registration of

Viani Bay Limited.

Chaitanya Lakshman
Acting Puisne Judge

41 August 2023



