
IN THE HIGH COURT OF FIJI 

AT SUVA 

CIVIL JURISDICTION 

Civil Action No fIBC 351 of 2022 

BET\VEEN 

HOME FINANCE COMPANY PTE IJ:\JITED twding ilS llFC BANK d duly (onstituted 

company h,wing its regislcn:d OHiCl' ell 371, Vktorid Paradl't Suva. 

PLAINTIFF 

AND 

SEPETl TAGILALA dnd SEREANA LEDUA TAGILALA TOGETHER WITII OTHER 
OCCUPANTS AND/OR THEIR AGENTS AND/OR SERVANTS both of 6 Krishna Stred, 

Tam,wu<1 Ik'ights. Suva. 

DEFENDANTS 
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V1r. 1\., L.ajendra h .• r Plaintiff 

ludgml'!1t delivered 19'" July 2023 

JUDG~fENT 

III TIll' [)tdinlilt initiatl'd this cKtiun pursuanl 10 Ord('r 88 (It' the High Court Rules 1988 by 

\\,1\1 (If Originating Summons sl'l"king f(}lI~ming nrdl'rs, 

I. Delivery bv tIll' DetL'ndilnts and' or their scn'<lnts <lll(i-Of ,lgl'lHS to tht! Plaintiff \11 

\,lldn! P(1ssl'ssinn llt pwpvrtv ((jmpris<.:d ,Hid dL'sl'ribcd in Certifiult(' \,If Titl\.' 

\.0.32182 being Lut (; pn DP 821 ~~ sillldtcd in the Dislrkl of \Jdit,'siri <lnd Pmvin(C' 

oJ Vitill'vu, hil\'ing an LIre.) Sill' ut I06::isqm; 

I L An injunction rcstr<lining the Ddend,mts ,md or their Sl'rVdl1ts and/or ,lgl'nts nom 

intl'rt(>ring Vlith the improvements PIl the said pWpl'rty' in ,my \\ dy' so ,15 h) depld(' 

its valul'; 

IV, Sudl other rdid till' COllrt dCL'li1S tit. 

111 The Origin<1ting SUrnni,\I1S was supported by dn ,1ftid~l\'it s\vorn by J,linl'ndrd Kumar 

rvtlndgl'r Asset "vl,lIl.tgenlent L nit of the I 'ldinlilt b.mk. I'k stdtes th.1t .k·spni Vitusag<l\'Lllu 

"nd Silina VitUS,lgd\'U[U Me till' rl'gistl'rL'd proprietors lIf the prnpertv dl's(rib<..'d in 

Cl~rtifkilte of Title \io,32 IS:? bt'ing L~)t 6 on DP 81 J3 sitlld\ed in thl' Distrkt of Naitilsiri 

2md Pro\'ino,:' \)f Vitilevu, h<1ving an iHl"l siA' of I068sqrn, Th<.:' idnd h,15 d single stnry 

(oncrcdk' residential building, 

PIOn ,)I' around ~l·bru,1fy 2004 till' registel\~d prupridl'!'s applied Ipr a Ipdn facility iwm the 

f'1c1intilf '1\'1(<11 funding tlI '5481,63,,+ 11,1(1 bt~l'n dpprllV('d bv thl' f'l<lintift itS 5216,634 (It it 

\>'\'(15 the l''\isting bel I ,mel' nl d Iih1n whkh h,l!.i bn'n granted l'Mlicr ,md an .1dditiol1d( In,;l11 

l1t $2b5,nOO, 
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HI Thl' Plaintiff registered d m\1I~tgag(' over the property (k~s(:rib(>d in Certificate of Title 

No.32182. In June 2005 the fl'gistl'n.:d proprietors received an ddditionalloan of $46,500 

from the PldinWf. 

151 Plilintiff states thdt tlw registered pmpridors aHuvved the Defendants to reside on tilt.} 

property on a pl~rsonHI arrangl'ment unknown to the Plaintiff. The loan account fL'l1 in to 

arrears. Plaintiff notitk'd the smUl' to the registered proprietors. However then;~ vvas no 

s£ltistartnry ,1rr£1ngeI1lL'nt made by I hem. 

161 Plaintiff then sent (1 formal Dl:ITh:1nd Notin~ di1t1xi 19.08.2019 fur .l sum of 5228,629.38 

under the n1ortgagc. The arrears due on the dJll' of the Demand Noliel' was $13,749. 

Subseqwmt to thl' noticl~, the registet'txl proprietors mnsentl'd for the Pl.lintiff to cxercise 

their mortgilgee POVVCI'S to sale. Plaintiff stdtl'S they received ofters. 

171 Plaintiff tiWI1 issued Eviction Notices to the two Defendants Jnd served on both the 

Defendants in Nuvember 2022. The Defendants h~we nnt VdG1tl'd the' property Jnd the 

Plaintiff states th"t tht'Y now interfere vvith the Plaintiff's rights. 

181 The Dvfcndanls in t hei r ilffida\'lt in upposi tion stdtes that tht.}/'L' had been discussions sino} 

2007 fur dn dgn:L'mti~nt bchwt'n them and the registered proprietors to pur(h.lse the 

property. ,"\5 part oi the dgfl'C~nll'nt the Defendants st<1tc that they h,WL' paid the Plaintiff's 

(oem inst,lllmenis since 2007 up to 2020. The Deft'ndant statt's lh'lt since 01.07.2017 till 
22.02.2D 18 tlw)' hdvl' paid $404,23l.90 which h.15 bl'l'n confirmed bv the Plaintiff. 

!9\ The Plaintiff in response stalL'S that dOt..'s not change the status of the regish;[cd propril·tors 

as thl' mortg<lgors. SirKe tnl' Ddendants have.' not purchased the property from the 

rcgistl'fcd proprietors, tht· Plaintiff believl's thilt it has il C<JUS,,' of action. 

1101 :\t tht: f'1l)Ming Me O'Diris(ull argued that his clients haw beneficial dnd cquitdbk intL'n::.'st 

by virtue' ot the signed SHies .md Purchase Agrcl:l1ll'nt with the fl'gistL'rl'd proprietors dnd 

by bl'ing the financial cuntributm to sl~rvicl' the loall since :2007. 

1111 Thl' Ddendm,ts prl'p<1red <l Sales dnd Pu rd,dSL' t\grcl'l1ll'nl Vv ilh the rvgistl:red proprictors 

in 2007 <md thl~ signatures were finally obtained in 2008. The Ddendttnts state that signing 
the ilgrel'ment is (\mterring a (ommon interest between the registcrl~d proprietors and the 

Dd<.'ndants whit'h htls given binding beneficial or equitable inten.:'st o\'(:r the property. 

'(,h(;' agreement which Itlt('r viuied alknved thc' Ddendants to lake ~wer the mortgdge 

p<1yments the rvgistered prnpri(,tors had with the PldintifI 
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1121 \'lr. Ldjl'ndrr1'" \iv\\ is (htl! Ordvr SS Ruk: I (I) (d) givl's Pldintitf the right to seck an mdL'1" 

ft 'r dl'lhl'ry (\\ possession bv the ll1ortgagu(' or bv any ~)lhC'r pl'l'son wh,) is or is alleged to 

be in P,)ssl'ssio!1 nt the propL'rlV 

1131 In support ot his argurnl'llt \/lr. Lajl'ndra submlttl'd Australia and New Zealand Banking 
Group Ltd v. Kumar 12003\ rlBC0307 012002 where Htll1, Justke Singh held 'In additiun 

tIll' mmtgagel' hilS (:ertain stiltutnry POWl'I'S under the Property Ldv\ Act Cap 130. Scction 

7'1 llt that '\'cl gives <1 mortgagee Fl\)Y\cr tn l'ntl'r intu possession by rvel'iving rents Uf 

profits ,1r h) distress upon <lny tcndnl Oil the land if there is dl'filUlt in payml'l1t undt:!' the 

mortgage, 5l'ction ill gin's the i11(lrlgagl'l.' pov\l'r tn sdl if thel'L' is ddault in payments or 

in pr-rformdnev nf (1I1V C()VVndnt dnd sud) dddUlt ((Hltinul's for d periud nf thirty days 
'Ittl't' servil.l' tit' I1ntkl' lInd(!f SL'dlnJl 77. :\1 (ommon 1.1\'\ thL' murtgdgl'l; hild the right In 
p05sl'ssi\ lJ1 \)1 in{lI'tg,lgl'd prppc'rty - Sl'~~ Weston Ban k Ltd v. Schindler I q7i I Ch. I vvherL' 

,11 p<lgc 20 L,nrd C;\ ,If Sdk! .-

'It hels lor d \'cn' IOllg time bl'vn l'stdblishcd ILl,\ thd! d murtgdgl,>\.· h<ls (1 proprietary right 

,1\ ((lmmun 1,1\-\ .15 \ IWIWr (If thl' legal eSt.ltc· 1(\ gu intu PI'ISSl'ssi()n III thl' mortgdgl·d 

proper!v. 

Hl'nl,·I.' thv mUftg,lgl'l' in tht, prl'Sl'nl «else hdS its (ontra(tu,ll pm\l'rs LindeI' the mortg,1gc 

ll'l (<Ike P\'(\('l'l'dings f(H ejc(tnwnt, UK' statutul'Y pnwL'rs under thl~ Pmpcrty L,lW Ad ,1l1d 

its pClvvvrs llndl~r l,'ommon 1<1\-\ In vllte!' inh) pnssL'ssinn.fhcsl..' POWc'fS hd\'L~ nut bCL'fl 

t1vgalivvd by the mortg,lgl'. Tht' mortgt1gcv rlK'rvt(H'l.' is t'ntitk·d h) the possv5sion'. 

1141 Ihc Pldinliff rdicd on ddLl::>1' :;,2 01 the mort1j<11jv ()grl)l'l11ent In tdk.e p\)ssl'ssintl. TIll' d.1use 

e'pt\'ssly ~i\'ing pmvt'l's tu tht· PI.lintiff to take POSSl)SSi~Hl 01 the pr()perty unde!' 

Illl1rtg,lge. 

11'11 'n1l' Court n()\vs from thl.' e!11~li1 LurrL'SpOndL'11l.'l' bdv\ce!1 the Pldintitf and the fl'gistl'red 

pl'opricturs, then- hilS bl'l'll nll pbjl'(tinl1 by thl' Plaintitt to pnll.:L'L'd with the mortg£1gel' 

s,ll~'. 

1161 The idlvt' diHcd 07.U3.20 18 ,mr1(''\vd 10 the .llfida"it in \lppositinn provides clarit.v pn tht' 

arrangl'l1wl1l" nt the partivs. Tht'ldtcr has 3('nl by the N1.:m.lgc·r Assl'ts (,md !)c,bt !{c('Ovcrv 

tel the Svnior Ntll1,1gel' BusinL'ss B<lnking tit Wcstpa( Bank. Far,]graph :; of thl..' lL'ttc'l' states 

!hdt thv rcglStl'rl'd proprkhlrs hild ,Hl ,11jI'l'CllK'nt vdlh the I named Dcfvndanl tu met'! 

thdr lOem I'vp<1\'nll'nt3 to Pldintiff b.mk. till d ~ .. ('rtain (till' th<1t tlwl ' I1dmcd lkfl'ndiJllt is 

<ll11c t(\ secure a 10(11) trorn i1 ti!hlllli,d institution Il) purdhlSc' tIll' prupvrly \It thL' rc'gi.;;t!'fk·d 

pwpridn['s and t(l tilkl' ()\,vr tlw dl'bL 
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1171 This lettL'!' had been (opied to the r('gistered proprietors and the I"~ narnL~d DdL'ndant. 

Therefore it is dear thdt the Defendant's ugw('ment was with thc' rcgislerl:d proprietors 

ilnd not vvith thc' Plaintiff. On the other hand thc' Plaintiff <It no point discharged the 

r('gistt'I\~d proprietors from their obligations under mortgJgL' agrcl'l11ent lH' substituted 

them \vith Defendants. Any claim bv the Defendants based on equity lies against the 

registcl"l:d proprietors. In my vk'w it would not hinder the rights uf d mortgagee acting 

onder ITU1ftgage instrument. 

1181 Hon. J lIsllce 5L'llL'vi rat!w in Kamal v, Fiji Public Trustee Corporation Ltd 120211 H He275. 

uf 1019 consilh,'rcd d sillliltion whc'J'L' partiC's had d 5<1\<': and Purchase Agreement on (I 

propertv under c1 mortgdgl' ,md stdtcd 'The plaintiffs enterL'I..i into the sak' dnd pun:hilse· 

c1grl'CIlwnt in n .. '5pl~d of a property vvhiljl vvas alrL'ady under t1 mortgage and the plaintiff 

should have known that whah:vcr rights under the 5(111.' ,md PUl'(h,15C agreement \"""5 

subject to the mOl'tgagl' already in existl'IKL'. TherefOI'L', thl' tni.)I'tlji:1gec's rights undl'r the 

!I'ort£1!~J:.n};e Rre~~den(l' over thl' fights of the plaintiffs unde'!' the sail' and purchase 

agn .. 'l'ITlL)nt Thc pl<lintiffs Me not in <l position to h.:11 the 2nd deft:ndanl, the mortgagee, 

the mantlt'1' in \'\; hid1 it should ft:cover the amount nt money duc under the mortgage'. 

\19\ TIll' CUlirt l1{)tC5 that in <l parallel action pending bcfon: thl~ High Court betw('L"n th(· 

Dc'fcndallts and the regbll~J'ed proprietors, tht: Ddendilnt's application to join the PI,lintiff 

LIS a party to seck injUlKlivl' !'('lief against them to <woid mortgagl'l' 5,11e \vas dismissed by 
tIll' lL'arned Acting Mclskr on 14:.10.2022. 

1201 ror the' foregoing reasons 141111 \)f the view thilt lhe Defenddnts unable to claim bcnefidcll 

01' equitable interest dgainst till' [Jl,lintifi on the Sale and PUI'chasl' Agreement provided in 

this action. Perhaps lJden(i<mt's remedv lics dSl'whNV. 

ORDERS 

I. Dctendants tn VdGllL' from proputy dl~ScribL'd in C .. 'rliflcate ut Tilk' No.321S2 

being Lot 6 on DP 8213 situdtcd in th\:.' District of Naitdsiri ,md Province of Vitilevu. 

The Ddenddnts IllU~:,t '\Hnply v\ ith (lrdel' No.1 on \If bcfnre 15.09.2023. 

3, Th(' Ddend,uHs dnd/or their servcmts and!llr agents restrdint I'mm causing dny 
d<lI11dgCS to the I.md, building drill its iJllpmvt'mL'nt~~ 1.\11 thl' pwp(~rty 
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4. Dcll'nddnts to j()intly pay ,,()sl. d $1000 lunC' ti1,llIs<1nd dollars) to tIll' t>1<lintift 

within 14 Lld\''::' (}f this judgnwnt. 

Yoh.m Liyanage 

JUDGE 
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