IN THE HIGH COURT OF FiJI
AT SUVA

[CIVIL JURISDICTION]

CIVIL ACTION NO. HBC 202 OF 2022

BETWEEN : THE ATTORNEY-GENERAL OF FlJI of Level 4-8,

Suvavou House, Victoria Parade, Suva
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RICHARD KRISHNAN NAIDU, Legal Practitioner, Duncan
Road, Domain in Suva C/- Munro Leys, Level Pacific
House, Butt Street, Suva

RESPONDENT
Counsel : Mr F Haniff for the Applicant
Mr J Apted for the Respondent

Date of Hearing : 16 June 2023
Date of Judgment : 18 July 2023

JUDGMENT
Background

(11  The respondent is a legal practitioner and a partner in the law firm, Munro Leys.
On 22 November 2022, Nanayakkara J found him guilty of contempt
scandalizing the court in proceedings brought under Order 52 of the High Court
Rules by the former Attorney-General of Fiji. After pronouncing the judgment,

Nanayakkara J adjourned the case for mitigation and sentence to a later date.

[2]  While the mitigation and sentence were pending, a new government came into

power and a new Attorney-General was appointed. After the change of
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government, Nanayakkara J resigned from his post as a judge and left the

jurisdiction without concluding the proceedings against the respondent.

The case was assigned to me. The parties had no cbjection to me taking over

the case after the resignation of the trial judge.

The new Attorney-General, Mr Siromi Turaga has taken a different position
regarding the proceedings against the respondent which he has expressed in

an affidavit filed in support of Summons to dismiss the proceedings. He states:

9. | am of the view that these proceedings should never have been
instituted against the Respondent in the first place. As a result, |
have conveyed to the Respondent that | am of the view that the
Decision of 22 November 2022 ought to be set aside and the
proceedings dismissed. For his part, the Respondent has
confirmed to me that he will not seek to recover any of the costs
he has incurred in defending the proceedings if this
Honourable Court makes orders setting aside the Decision and

dismissing the proceedings.

10. Accordingly, the parties have agreed to compromise the
proceedings by seeking that this Honourable Court make, by
consent of the parties, the orders sought in the Summons filed

herein.

The orders sought by the Attorney-General pursuant to Order 32 of the High

Court Rules and the inherent jurisdiction of the Court are as follows:
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1. That the reasons for the decisions entitled “Judgment” delivered by
Honourable Justice Judge Nanayakkara on 22" November 2022 be
wholly set aside.

2. That the proceedings brought by Notice of Motion filed on 28 June
2022 be dismissed.

3. That each party bear its own costs of the proceedings.

Jurisdiction to Set Aside Judgment

The High Court Rules provide various avenues for litigants to set aside an order
or a judgment of the court, depending on the circumstances of the case and the
nature of the order or judgment, that is, whether it was obtained ex parte or in

default or whether the order or judgment is interim or final.

On the question of jurisdiction of this Court to set aside the judgment of 22
November 2022, the power granted by Order 32 of the High Court Rules is not
applicable. Order 32 concerns applications and proceedings in Chambers and

Rule 6 of Order 32 states that "the Court may set aside an order made ex parte”.

The judgment of 22 November 2022 was not obtained ex parte. The judgment
was pronounced in open court after a hearing in which the respondent was
present and represented by counsel. Order 32, r 6 does not give the court power

to set aside a judgment pronounced after a trial.

Counsel for the respondent submits that while the judgment of 22 November
2022 purported to set out a number of orders, none of those orders were drawn
up and entered in accordance with Order 42, r 6. Counsel submits that those
orders can be varied, set aside or withdrawn if they have not been drawn and

entered in accordance with Order 42, r 6 of the High Court Rules.
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Order 42, r 6 of the High Court Rules states:

(1) Every judgment given in a cause or matter and every order
required to be drawn up shall be settled by or under the direction
of the Registrar before being entered or drawn up,

(2) The party seeking to enter a judgment or to have an order drawn
up may and shall if so required by the Registrar prepare a draft of
the judgment or order and present the draft to the Registrar.

(3) if the party in whose favour a judgment is given or an order is
made does not prepare it, have it settled and enter it within 21
days after it is given or made any other party affected by the
judgment or order may prepare it, have it settled and entered.

(4) Every judgment when entered shall be endorsed with the date of

entry.

Order 42 r 6 of the High Court Rules does not expressly provide for any power
to set aside a judgment that had not been drawn up and entered. The entry of
a judgment is a purely ministerial act with which the judge is not required to be

concerned at all (Re Harrison's Settlement [1955] Ch 260, 274).

Nevertheless, it is well settled that until an order made by a judge has been
perfected, by being passed and entered, there is no final order, and the court
may, at any time until the order is so perfected, vary or alter the order which the
court intended to make (In re Suffield & Watt; Ex parte Brown (1) 20 Q.B.D 693).
Such power is inherent in the court (Millersted v Grosvenor House (Park Lane)
Ltd [1937]) KB 717, 725). The power is not appellate in its nature, but exists
because the jurisdiction which the parties invoked is still continuing. If the order
is unambiguous and the intention of the judge is clearly manifested in the order,
the power must be exercised judicially and not capriciously (Re Harrison’s

Settlement [1955] Ch 260).
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In Autodesk inc v Dyason (No 2) (1993) 176 CLR 300 at 302, 310, 317, 322 the
High Court of Australia while recognizing the existence of a court's inherent
jurisdiction to re-open a judgment which has not been entered, held that the
power is to be exercised "with great caution” in view of the public interest in the
finality of legal proceedings. Such power is available not only to perfect an
imperfect judgment but to re-open an imperfect judgment that had been drawn
and entered but in the latter the scope is much more restricted (Giedo Van Der

Garde BV v Sauber Motorsport AG (No. 2) [2015] VSC 109).

The circumstances in which a judgment may be re-open may vary from case to
case. The power may be exercised where, through no fault on the applicant's
part, the applicant has not been heard on a matter decided by the court
(Autodesk, per Gaudron J). The jurisdiction also extends to cases where a court
has good reason to consider it has proceeded on a misapprehension as to the
facts or the law such as a failure to recognize that a line of authority relied upon
in the determination had been overruled or a mistaken assumption that certain

evidence had not been given at an earlier hearing (Autodesk, per Mason ClJ).

Finding of Guilt of Contempt
In the present case, the court made a finding that the respondent is guilty of
contempt scandalizing the court in proceedings initiated by the former

Attorney-General (the applicant) under Order 52 of the High Court Rules.

The hearing proceeded after the applicant obtained leave from the Court and
then filed an application for an order of committal. The respondent was present
in the hearing and participated through counsel. Before the hearing he made a
number of interlocutory applications but the trial judge rejected those
applications. He then sought leave to appeal and leave had been granted by the

Court of Appeal in Civil Appeal No ABU0070 & ABUOO71 of 2022.



While the appeal against the interlocutory decisions was pending in the Court
of Appeal, the trial judge proceeded to make a determination whether the
respondent was guilty of contempt scandalizing the court. On 22 November
2022, the trial judge found the respondent guilty in a written judgment

pronounced in open court and in the presence of the respondent.

But the proceedings did not conclude with the determination of the
respondent’s guilt. The proceedings are continuing as the court is yet to decide
on a punishment for the respondent. No order of committal has been

pronounced by the court yet,

The Attorney-General plays an important function as the guardian of public

interest in contempt proceedings which allege conduct scandalizing the court.

The position of the Attorney-General has shifted. The present Attorney-General
is not seeking an order of committal against the respondent. He does not
support the finding that the respondent is guilty of contempt scandalizing the
court. He says that there is no contempt and that his predecessor should not
have initiated the contempt proceedings in the first place. It is not being
suggested that the present Attorney-General is acting unfairly as the
representative of public interest in consenting to an order setting aside the

judgment of 22 November 2022.

There is a line of authority that the court has jurisdiction to set aside a regular
judgment if the parties to the judgment consent provided the rights of third
parties are not affected by the order sought (Permanent Trustee Co (Canberra)
Ltd v Stocks & Holdings (Canberra) Pty Ltd (1976) ACTR 45, Giedo Van Der Garde
BV v Sauber Motorsport AG (No. 2) [2015] VSC 109).
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Contempt scandalizing the court is quasi-criminal in nature (Li Shengwu v
Attorney General[2019] SGCA 20). When a charge of contempt scandalizing the
court is made, the applicant carries the burden to establish the defendant’s guilt
to the criminal standard of proof beyond a reasonable doubt, and once guilt is
established, the court has to determine an appropriate punishment which may
include criminal sanctions such as a fine or an imprisonment (In re
Parmanandam [1972] FISC 3; No 90 of 1972 (29 May 1972), State v Nicholas, ex
parte Attorney General [2013] FIHC 29; HBC364.2011 (8 February 2013),
Chaudhry, Re [2019] FJHC 306; HBC313.2018 (4 April 2019)).

The judgment of 22 November 2022 determined the respondent’s guilt. The
judgment did not result from settlernent or consent of the parties. The judgment
is a result of judicial determination made after a hearing. The finding of guilt is
a judicial determination not subject of consent of the parties. The judgment
binds the parties. The correct forum to set aside a binding judgment that has
reached finality after judicial determination of guilt is the appellate court and
not the trial court. This Court lacks power to intervene to set aside the judgment
of 22 November 2022 either under the High Court Rules or the inherent

jurisdiction even when the parties consent.

Determination of Sentence

The only matter remaining for judicial determination is the question of
punishment or sentence. Sentencing is a judicial function. Consent of the
parties are not required for the courts to perform this judicial function.
Sentencing can take place even when the judge who made the determination
of guilt is no longer available. What is important is that the contemnor is heard
or accorded an opportunity to mitigate the offence before any sentence is

passed.



In this case, the Attorney-General's position is that the respondent should not
be punished because he is not morally culpable. If this concession is made
before the Court of Appeal in the event of an appeal against the judgment of
22 November 2022, then the prospect of the appeal succeeding is high. The
prejudice to the respondent may be irreparable if | proceed to sentence him
knowing the Attorney-General's position has shifted and is not in support of the

finding of guilt.

The power to punish contempt of court scandalizing the court arises under the
common law. Whether or not to punish a contemnor is a matter of discretion

for the court.

The nature of the charge against the respondent arose from a Facebook post in
which he allegedly posted a portion of a judgment of the High Court containing
a spelling mistake with a comment. The post attracted some humorous or
negative comments from the public. The trial judge concluded that the
respondent had ridiculed the judiciary and was guilty of the offence of contempt
scandalizing the court. The position of the present Attorney-General casts doubt

on that finding now.

There is no question that the respondent is of impeccable character and any
conviction will have a disproportionate impact on his economic or social well-
being and on his employment as a legal practitioner of good standing. It is not

necessary for me to call upon the respondent to present a mitigation.

After having regard to all the circumstances of the case, | have decided not to
record a conviction and dismiss the charge of contempt scandalizing the court
against the respondent. The power to make an order to dismiss the charge
without recording a conviction is expressly provided by section 15 (1) (j) of the

Sentencing and Penalties Act. The order does not affect the respondent’s right
8



of appeal to the Court of Appeal in any manner whatsoever, if he decides to

appeal (s 16 (3) (b) of the Sentencing and Penalties Act).

{30] Orders
The orders of the Court are:
(i) Summons to set aside the judgment of 22 November 2022 by consent is
dismissed for want of jurisdiction.
(i) No Conviction is recorded against the respondent.
(iiiy The charge of contempt scandalizing the court against the respondent is
“dismissed.

(iv) Parties to bear their own costs.

Hon. Mr Justice Daniel Goundar

Solicitors:
Hanif Tuitoga Lawyers for the Attorney-General.

Munro Leys Lawyers for the Respondent.



