
IN THE HIGH COURT OF FIJI AT SUVA 

COMPANIES JURISQICTION 

Winding Up Action No. HBE 40 of 2022 

IN THE MATTER of til) Application for Winding Up!y'G INTEIU'1.ATIONAL. REJ\l"-JiSIAIf 
CO (FlU) PTE LIMITED 

BETWEEl\ 

EJ~S:~INEERED DESIGNS PTE U1\fJTEQ d limited liability mmpi.my incorporated in Fiji 

having its registered office at Office 1-3, F1<lgstaff Plaza, Bat! Street, Sliva 

APPLICANT 

AND 

.wG INTERNATIQNAL REAL ESTATE CO (Fin) PTE LIMITED. a limikd liability company 

incorporated in Fiji having its registered office at 193, Queen Elizatx'th Drivl', Suva. 

RESPONDENT 



Counsel 

Date of the Hearing 

Judgment Delivered 

Ms. r. \,';1l1d for Applicant 

\Is. L, Bogitini for Respondent 

[-,,1s. ;\;. Tikoisuva fur Supporting Creditor-Trade Pacific 

No appl'<1ranCe for the Supporting Creditor-\Villiams & 

Coslings 

JUDGMENT 
----, 

11]1'h(;' Applicant initiated thb <lcliun un 31" August 2022 for an order pursuant t() the 

Companies Act 2015 to have the vve [NTERNATIONAL REAL ESTATE CO (Fill) PTE 

LlivHTED wound up. Th(;' J\pplicdtion was supported by an affidavit deposed by Mr. Vii.))' 

Krishnan Director of Applicant company, 

l2] ~vlr. Krishnan state!'. that the Applicant WdS <l credik)r of tht.> Respondent company \\111ich 

had been inc'H'p()rat(>d on Il.l2.2013. As at 22.04.2022 the Respondent \vas in debt tC.l the 

Applicant for "n dmount of 5145.000 for the services pmvided. On 06.062022 thl~ 

Applicant had served a Demand Notice l111 the Responded \vhich they tailed to payor to 

have it set ",side. 

PI The /\pplicant has complied with Rule 19 requirements of the Companies (Winding Up) 

Rules 201S. 

(-11 On an t.~Mlie1' application by dw Resplmdent the Court in its ruling granted lcaVt~ tor tlk 

comp,my to 0PPOSl' thi-; \V'inding up L1pplk,1tion, 

hvo supporting creditors filed tl"wir n'spectiv,' applicutions in support of the vvinding up 

appii(Lltion madl' by the Applicant. Hmvever L1t the hearing only Trade Pacific Shipping 



Agency PTE Limited appeared. Ms. Tikoisuva who represented the supporting creditor 

informed Court that the Respondent has <ldmitted to the debt dnd parties have agreed to 

a payment plan. 

161 Mr. Julian Yuen Operations Manager of the Respondent Company deposed an affidavit 

opposing the winding lip action. He states that the Respondent has invested mont.~y into 

the construction of 30 storied we Friendship Plaza, forecasted to cornplete in 2024. 

17) lIe further states that they engi;lged the services of thl' Applicant to provide project 

management on the vVG Friendship Plaza project. There has b(>en a Short Form 

Agreement between the parties for this purpose entered on 04.08.2020. On 24.12.2020 the 

Applicant submitted the first four invoices for the months of September to December. On 

24.1.2.2020 the Rl'spondent made a payment of S 10,000. However the Respondent states 

that they failed to lmderst.md why a receipt of July was issued tn them by the Applicant 

when the actual engagement commenced from 04.08.2020. According to the Respondent 

there was minima! work taken place during the time due to the Covid 19 related 

restrictions in t he country. 

[~l On 29.11L2021 the Respondent made anuther payment of SICWOO to the Applicant. On 
12,11.2021 the Applicant had issued a statement of outstanding invoices amounting to 

$150,000. The Respondent states that these invoices were not substantiated by th(~ 

Applicant and thi;' l;kspond('nt wiII only settle invoiel's once they are substantiated. 'I'he 

Respondent further states that when the Applicant issued the statement amounting to 

$150,000 they failed to includ,,' the $20,000 payments made by the Respondent. 

[91 The Respondent issued a notice to terminate the engagement with the Applicant. The 

Applicant accepted th(~ sam(~ dnd informed the Respondent that they have discontinued 

their services as ''It 29.11.2021 however they will formally withdraw from the agreement 

once ail overdm' payments ME' settled. Later the Respondent retracted from their earlier 

suggestion to terminah:! and requested the Applicant to continuE' with the services. On 

06.01.2022 the Applicant issued another Letter to the Respondent \vith proposed scope of 

works and conditions of engagerrlent. The Respondent states that they made a payment 

or 55000 to the Applicant on 04.U3.2022. 

!101 The RL'spondent therefore disputes the debt owed by them. 

1111 Un the other hand Mr. Krishnan in states that their company is not contractually obligated 

to substantiate the invoices. According to him the Applicant carried out work from 

30J14.2020 until 04.08.2()20 and that was the basis for July 2020 payment deduction of 
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S to,OOO. The ~t'('(md payment of S 10,000 by trw Respondent had been ('onsidered as the 

paym('nt for August 2020. 'rhe only other payment of 55000 by till' Respondent has b('en 

dl,dtKkd and rdlt:cted in the Demand :-\otice. 

f 121 [0 fl'ply the Respondent states that they' admit the discu!:isions on the consultancy works 

prior to 04.08.2020. However the verbal conversations between the parties did not stah: 

Ihat the Applicant would charge the Respondent prior to August 2020. The Respondent 

states that they \vere of the view that \vork prior to 04.08.2020 was done as a part of 

ongoing working relationship as the Applicant has previously assisted the R6pondent 

Curnpany. 

1111 Thomas J in Mann v. Goldstein !I 96ft I I \VLR 1091 ,utkulated tlw approach to the 

winding up action \vhen the debt is disputed. His Lordship stat('d ' I would pretl'r to rest 

the jurisdiction on the (omparativdy simple propositions that a creditor's petitiun Ciln 

only be prt's('l1ted by c1 creditor, th,)t the winding up jurisdiction is not tor tIll' purpose 01 

deciding a disputed debt (that is disputed on substantial ,md nut insubstantial grounds) 

sinn:~, until a creditor is established ,1S a creditor he is not entitled to present the petition 

and hdS no locus standi in the Compmlit~s Court; ,md that, thereh)l'L' to invoke thL·winding 

up jurisdicti(Hl when the dd,t is disputed (that is on substantial grounds) or after it has 

become dei'll' that it is su disputed is an abuse of process of the court'. 

[14j \rVhether or not the dispute is on substM)tial ground would be a matter lor the Court to 

decide. In Re A Company (No.0012209 of199l) 119921 I \-\iLR 351 it \\,.15 said that if tlit:n:' 

is no rational prospect uf success a dispute not bt~ vie\ved as substantial. 

Il :; I Where th('re is a bona fide d ispu te LlIl ::ill bstanti;,11 ground s the petitioner tor .1 wind ing up 

order does not have the status uf "creditor' so that the petitioner should be dismissed and 

it dOt's not matter that tile company is insolvent; per Re Wallace Smith & Co Ltd 11 992] 

B.C.L.C 970. 

Il61 ! h,IV(' obtained tht' follOWing useful tC\t from 1"lon. Justice AmarntungJ's iudgment in re 

Pacific Emerging Technologies limited [2013J HBE71 of 2012. 'VVhat is important b to 

consider' the nature nf tht~ debt and not the nature of the company as the prOVision is a 

deemin~ provision upun the sdtbf'1(tiun of the crit<:rion therein, En.on if the Respondent 

b solvent is not <H1 issue under this ,md not a consideration as submitted by the counsel 

fc.r the> Respondt::·nt. The dispute of tht.? dl'bt sh()uld be so much that tht'CP should be d 

genuine doubt as io til ... • debt <1s upposl'd to ,my i,1mUunt or other iSSllt.'. nit.' disputt? :-ihou id 

bt: doni:.' in good faith and spuntaneity uf the said allegation is alsu d tactor in the "nctlysis 

of C'videnn', A dispute raised as to the debt ()nly ... vhen there is imminent \vinding up has 

to be t:xamine>d doselv to see \vhether there was any reason for the dddV and in the 
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absence of that has to be considered as afterthoughts or inventions which do not create 

any bona fide dispute as necessity is mother of all inventions, The court Ik·eds to consider 

the affidavit evidence and careful analysis of them is needed to consider whether the 

dispute is milde in good faith. Tlw court also has a discretion to wind lip a company 

considering all the cin::umstances. 

Halsbury's Law 4th Edition, 1988 Reissue, Volume 7(2) Companies at paragraph 1451 

(pagt~sl101 and 11(2) provides an accunlte summary of the case law regarding disputed 

debts in a vvinding tip petitiLm: 

A winding lip order will not be made on a debt "",hleh is disputed in good faith by t!w 
company; the court must set.' that the dispute is based on a substantial ground. A dispute 

as to the precise amount due is not a sufficient ,1nS\Ver to the petition. If there is a g(:nllint~ 

dispute, the petition may bt' dismissed or stayed, and an injunction may be granted 

n:straining the ad vertisement or publicizing of the petition', 

/171 111e contract document datl.'d 04.08.2020 does not carry a signature of the Respondent. 

Nevertheless both parties have acted upon the document for :'it'veral months. One could 

dispute tht.:' written agreement on this basis and a competent Court would be asked to 

make ,1 determination. Let this be in the backdrop of this case. 

1181 The Applicant's position is that the Respondent has no right to request for substantiating 

the fel:;; when it becomes due:: and payable. The learned counsel referred my attention to 

tlle clause under' Professional fees' where it states 'we propose <'\ flat rate of 510,000 plus 
VAT per month up to completion of all works'. Further she stutes that use of the words 

'flat rate' t:xdudcs any ability for the other party to request for proof. 

[191 The Respondent states that as soon as the Applicant provides them \Nith the works carried 

out in each month they are \villing to dear the debt. 

1201 I takL' note of the letter dated 03.08.2020 attached to the Agreement signed by the 

Applicant, \vht:re it states in the first paragraph' further to many months of deliberation 

we are pleased to sl.I.bmit our proposal for the provisilm of project management services 

on the ,1bove project from now to project completion and delivery'. I am unable to find 

any nffirmativt, mdterial to support the view that the partie:; agreed to a July payment 

based on the Short form Agreement 

[21 J I Iowevcr the Applicant ddims 510,000 for the month of July through tht.~ invoice dated 
11.1 L2020. 

l221 1 have aislJ noted the issue dates nf ihl.' invoices. 
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l. 

fJ. 

Invoices tor 2020 Jul}, August - issued on i 1.11.202U 

invoices tor 2020 September, October, November, December 

24.12.2020 

ilL Invoices for 2021 January, Fcbruary, tvlarch -issued on 21.06,2021 

. issued on 

IV. Invoices for 2021 April, Mal', JLlne, July, AUS'llst, September, October, November-

iSSllt~d on 12.11.2021 

[23J Clause 8 of the agreement st,ltl's 'All amounts payable by the client shall be due on the 

20:;' of the munth tollovving the month of issue of each tax invoice or at such other timing 

as stated elscwlwrc in this agrl'ement'. One would expect the invoices to arrive in monthly 

intervals. It could have assisted the Respondent to verify with the services providt~d bv 

the Applicant in that particular rnonth. However the above issue date:; confirm that 

invoices \vert: issued in botches which could be difficult (0 verifv. 

124/ Claust! 9 uf the .1grcen1l'nt givcs authority for the Respondent to dispule an invoice and to 

withhoid a payment \\'ith prnrnpt reasoning to the Applicant. 

[231 Therefore it would be incorrect to interpret the "vord 'flat rate' to exclude Respondent's 

right t() rcqlll'st for evidence to substantiate the invoices. In my view Clause 9 of the 

agrl'cment has given <ll1thority ttl the Respondent to displltl' an invoice. Thus other party 

is bound to 5ubstdnti<1te their cbims. 

]2bl fhe Applicant admits that they have deducted 510,000 from the 525,000 payments against 

the invoice tor the m(lnth of July 2020. This is a clear contradiction to the agreement. the 

dgreernent .\.:a~ entered in August ,lnd there was no provision to apply it retrospt·ctivtdy 

to claim fees. 

[27J Apart from those observ<1tions I draw my attentinn to clause 19 ot the agreement where it 

states 'that parties shall attempt tn settle any dispute by themselves in good faith failing 

that bv n1l'd i,ltinn' > 

12Hl It is l'vident that the Applic<1l1t has cho:'ien to overlook this clause to bring an acti()!l for 

winding lip. Tht' Applicant has also chos~m not to go through normal civil litigati(ln 

process to claim what \,VdS due from the Respondent. There was no (;'xplanatkm provided 

bv tlw Applicant 3S to why it did l'H)t pursue resolving this dispute bet\vcl~n them through 

medidtion. 

12':!J edSe of Salford Estates (NoZ) Ltd v. Alomart Ltd [2014j EWCA Ov157.5 seemed to 

suggest that the Courts will eXt'reist' their discretion to dismiss petitions when the debt 
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constituting a foundation to disputed winding up petition falls within the scope of matters 

pclrtics agreed to have resolved through alternate dispute resolution methods. 

130] In conclusion 1 am of the view that Respondent's opposition to the debt in the wi.nding up 

application has been made on substantial grounds. Applicant's failure to invoke the 

conditions of their own agreemt~nt to mediate this dispute provides me a reason to 

conclude that the application is an abuse of process. 

1:3 II The Court grants following ordl'fs. 

1. VVinding-up application hereby dismissed. 

2. The Applicul1t to pay $1500 (one thousand five hundred dollars) to the Defl'nddnt as 

cost Itvithin 14 days. 

Yohan Liyanage 

JUDGE 

At Suva on 17t ' July 2023 
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