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)0' vlav 2023 

! I lulv 2023 

RULING 

III The Applk<mL '\11'. 'ruitl:li initi,ltcd the' subst,mtivl' ,Ktion to apply k'dVl' for Judicial 

Rl'vil'vv, on Cl dc'cision made by the Rcspondl'nts rL'jcding his nOl1lin,ltitln of Provisional 

Candiddcv to stand lor the ParlianK'ntarv Flection in 2022, 

121 On the first (all dtltc IV!!', Tuitl'ci's (OlmsL'l intmmlxi Cum! that he .vishes to withdrnw ,15 

cOlinseL VIr. Ttdtcci f"lL'l'd sunK' ditfk'ultv to retain <1 (\)U!1sd for hb matter. In the 

l11l'antiml' thl' [';l'spondl'l1ts fikd Summons tu strike (jut rvIr. Tutted's Applic.1tinn, 

\:cvvrtJ'wlv.ss \1!', Tuihxi cum plied wi III till' Lii fl'ct ions of til<.' Cou rt l.)n Ii ling his rl'pl y imd 

I"tc'r dttt'fll.kd OK' hearing on thv SU!11!1hH1S to Strikl' Out in pl.'l'son, 

I::S Irhe Rl'<;p(lndl'nt's dppl \(atinn hils been made pursuant to sed inn 31 (I) ilnd (6) of the 

Electoral Act 2014 (hereinatt<:f rdt,rt'ed .1S Act) .md Order IS Rule 18 (I) «1), (b) dnd (d) of 

tIlt' High Court Rules 1988. 



Hl Order IS Rule 18 l'mpnwers til(' Court to strikl' out <lt1y pleading at any stage of the 

proc(,t~ding5 on tht, ground that it disdoSl'S 11() rl~a5\.mabl(' calise of action as the CtlSL' may 

Lx.' or th~lt it is scandalolls, frivolous, vexatious or for abuse of till' prol'\:ss of the Court 

Rule 18 (3) statps that tht' Rule applies to the pk'iJdings or'ln originating slImmons and a 

petition, 

151 The Respondent's contention is that the Court has no jurisdiction to hear an applicdtion 

challenging d decision of till' Electoral Cnmmission l11~l(k'llnder sedir)J13} (I) and (6) of 

the Acl. Further the Respt1ndent submits thaI the \<\'hole !\pplkiltion has now become a 

moot ~mint as thl' granting of an injunction vv()uld not be pr':Kticdl. 

161 St,(tion ::n (!) slates, 

Any persnn ~ 

(<1) Who <lpplil'd tor nominJtinn ,is dl1 indcpcndr·nt Gmdidatl' or as <l p<lfty 

candid<1te on a party list; and 

(b) Whose m)minalion has not been accepted by the Supl~rvisor, 

may lodge Mi dpplication to the Eb:tnral Cummission tor d fevk'w of the decision 

of thl' Su pervisoL 

171 ~:1r. Tuiteci finnlv bdivVl:S thdt hl' hdS fulfilled nt'(l'ssary prercquisit(,s in st.'dion 23 of the 

i~(t for the (dndidat(· eligibility. Thl' Supervisor of EIL'ctiuns has made ,1 decision to 

disqualify his nomination. Mr. Tuiteci made dn appt",ll to the EI(.'(tora~ Commission to 

review the dl'cision of thl' Supervisor of Elections. In d writb,m dcdsiun trw Electoral 

Commissitm dismissed his i;lppei.11 on 1.5'" Novl'mbl:r 2022. 

lSI At the hl'Ming Ms. Faktauton rl'\ied on scdiun 31 (6) where it stdtcs a decision m,ldc by 

the f::kctoral Commission under SCCthHl 31 shall be treated d5 final <111d shall not be subject 

to any further appeal or review b:' any (Ourt, tribunal nr ilny uthcr ddjudkating body, 

19 \ Nt,:ither parly submitted dIn' legal prC(('l!<:nts «((\S(' law) in support ()f their respective 

pUSt t inns. 

1101 iVls. Faktaufon's view was th<lt the mcaning ofsccti{)f131(6) is unt:1mbiglJOllS, Ihereto!'(- no 

l1ect:'5sity I'nr the COllrt to refer <lny' ,,"'lS\;,' 1,1\V on the point. On the othL'r hand \,tr. Tuiteci 

st<ltes that Iw is entitled to institute this d<:thm tn st.~('k rcdress under sl;clion 16 (1) (r) of 
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tlw Constitution of the Republic of Fiji. Jt "ppCdrS Ihtll thi1t thl' Applic,mt had sntn(' 

misl.'t.)lkvptitln un tht' k'g<11 btlsis tp his appli(dtion. I'!is dpplkdtion to this Court WdS made 

purslhlnt tC) ()rdl'l' :;3 Rule:; pI til\.' lligh Court Rull's tor kod\l' to dPply judil.:idl fC\j('v\ nf 

thl.' d<.·lisinll rnddv by th(' Rl'spondl'nts,fhus I <lm I'h)t indir1l'd ttl consider this i'll:tiut1 dS 

an <lppliccltion for Constitutilm,ll Rl'drC'ss within thi.' mC<lning of SC'ctit)11 44 (I) llf the 

C ol1sli lu t i I,m. 

Illlflw m,ltkr IX'il,lrl' nw !1tlrrnWS down 1.0 the issue whctiwl' I h<:1Vt' jurisdktitll1 to hV,11' this 

dpplkatinn in light I)! thl' nustvf ([,lUSC in thv E lc'cto I'd I Act. 

1121 In Ramasi \', Nativ~ L.lnds Commission 120151 !\BU 0056 uf 2012 I'rvsidl'nl Court nl 

Appeal Hnn,lusti(l' Calanl'ilini tdS his lurdship then \-ViiS) c()nsidvrl'd whdhl'r iudicial 

n'viv\-, is dVililabk h) dldllcngc dt~(jsiuns ~lf the iTaukvi L,.mds Cmnmission (lhI,) 

Cnmmission) and tht' AppCdlrribul1cll (till' Tribu!1dl) estdblbhl'd under sl,(tions 6 dnd 7 

fC''5Fl'cti\('lv ut tlK' iTdUkvi L"mds i\ct Cap 13,1 l'vlorv pdrtkulariv in light \)t sl~ction 7(5) ul 

IhL' /\(1. v, herl' il ..;till<:5 Hldl dV('isilll1s pt thl' lribut1i:11 drc' tIl bi.' findl dnd ('ondusiH' ilnd 

(dnn()t bL' lhalk'ngl'd ill a (()url ()f ItllV, 

1131 f I is lordshi p SId ted "tilt' kilrni'd II igh C'dlir/ Judge dckIl071'lt'dgt'd tilill rile' cthu (lr'iot'dil'll ;(:3) is 

fJul d ,/('(isi,lll dt lilt' rriillillt1/ is flndl IIlld i.'ill/twt h' ,'.ittlill'l'!,,;,'ri ill (,lull, f-hm'c:'l')', fi~ t!1f ICllrned 
" L 

'lids,' ,J[J:;('!'eui, .lIi t'.ililliflltltitI /l tilt' t/(\i:-i,iIHlldkiI1S pnltl'se; ie; 1I('t rl'oltihitct! Illl sntioll 7(3} ,l! 

the Ad, nit' !e'i/rlld IlId.;;t' 1i.'lIdildt'li Iful il fi'/Il;lill':; 0.1'1'11 to the i.,)urt iL) d,lIlfirlt' tlit' tiL't'isicm· 
c .. < 

/luking 1'!'!)({>S hi ,('til! ", ,m "PI/li,'flliun ,;))' jrulhjdj 1't';:'i,'W Or tif{'I1(,"(ptcd 8n:wltls lip{lll ,('/lirli 

(III ilprli(liticm ,tiJ/, illdh'iill fCc'it',c lIIily he 111di/C. till' issues (If jllristiiLtitlll .uhi !lalllrtli ill'ioli,'( ilre 

11/(1/',' felt'eltllli t,l tf/(' dL'cisil.lIllliilkil1S pr()(','>:':, til,1II /(1 till' IIltrits of tilt' decisioll iillii fllcn:t~m' (dl1 he 

~\'!ldi illis /Jlrill1~ i:; Ii/Ili il i~ 'Tol r,' <III dsgricucd prIson II! lln'iljl()r jll,lf,iei! ({'ch'U' ofil dt'l'lsiO/i 

1)/ tile I rill/iI/iTl '1lIcgiliS dtilt'l' Lit k (if illl'isdh lion ,11' II dt'lli,1i c'( lIi/tlln! justid', :i dt'nitll c'{ l'ultul',ll 

ill~ti(c llliU! me;(11 ('iIJief tift' cxi:;I('!l((' o( l'i,ls»/1 llit r11rt ,IF If/{' Tril'wui or pro('t'lillral imprilpricty, 

Tiit's!' is':;iI,'s .1ft' Ii,)/ dirf\ Ill! CtlllL(r!I(,fi ,pilIi rilt' IIhTitS the ;/c;i~i()I/, 

filCH'ltY(', ill !Iii! liI(i~lilt'lil, ;dl('Ii<iVr (I '!Iii/l.'I1'~t' to d ./1,['isi,1fi u( till' Iril11!l1ili i:· hl:;cd :m II 1.1([.; 
.' .. l ~. ~ 

,1{ iii iit'ti,)11 ;!r ,[ dtn!,;'! ,)( mit/mil ill Sti(c, tili' NiSil (,lwl i!dS till' 1lt'«'';::'111i1 jllristiit'ti(lfl r'!' 

(,'I1:,[,/() III! iiJ'rlir dli('u till' judi,;,,1 )'('\'i(,(PI!II,it'r Order S3 ,,{ Ihi' lIigh C,l/il'l Ru"'~ 

IILlI':!'iril,;wlltlins :,,\ti,'11 7i"y) d tiT;, '\(1", 
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[141 [n Natauniyalo v. Native Land Commission 119981.,1.4 FLR 280 full bench of the Court of 

Appeal considercd an ouster clause in the 1990·Constitution. 

1151 Section 100(.,1.) of the 1990 Constitution rl'dd <IS follows: 

(4) For the purp()se of this Constitution thl~ opinion or dl·dsion of lhe Native Lands 

Commissi()ji on: 

(d) mdttcrs relating to and concerning FijL:.H1 clistoms, trdditions and usag(~s or the 

L'xistencC'. l''<tent. or application of customary laws; dnd 

(b) disputes as to the hl>adship of _lilY division or sub-division uf thL' Fijian people having 

tlw custom,1rY right to occupy and lise dny nativl...·lands, 

shall be findl dnd conclusive and shall Illlt be chaUenged in a court of ld\v. 

1161 In the High Court dc(ision Byrne .1. held that "il d,yi~i(l11 or opinioN ot' tile Firsl Respolldent 

\{'Oll!d (mip qli;lli/y /{J! protl'diolllilliicr :". IOO(..j.j U'lilc dcdsitll1 ,uerc if ulllili dnisitm .. reached in 

lucordl1lll.'(' witll the principles (l( 11<111tr111 iIlSti(t''', 

[17\ AtT()rdingly thl' Court of Appc.'al held with the dl'lisionof [)yrnL·j. that hc should conduct 

thejudicidl rcvil'v' hearing in ()!'lie!' to d(~tl'rmin(\ whethc'r in 1'.1(1 thl.' principles of 11.1lural 

justice hdS bccn breached. 

1181 HovvC'vcr in d mort' r('(l~nt CdSl' of One Hundred Sands Ltd v. Attorney General of Fiji 

120171 [\HU17 of 20\5 & Mill31 of 1015 another full bc'nch of the Court of Appt~at took a 

diffcn.'l1t vicvv when their lordships considered an ollster d .. luse in section 171 (4) (d) ot 

the 1013 Constilutiun. The scLtion states; 

(.,I.) Notvvithstanding anything containL'd in this Constitution, Ill) court or tribunal 

(indudi ng any court or tribllflill established or (Untinllcd in l':xiSil'IKC by the Constitution) 

shaH hdve the jll risdktlon to dccep!' ht'd!', detcrmiI1L', ur in <lily nthlc'r Wily l'111·crtain, or to 

grant any urder, relic>! ur f!:tnl'dy, in any pruceeding of any nature whcitsoevcr vvbkh 

seeks or purports tu challenge or question -

(d) any decision mad..:' or mtthorized, I.H .my i.Kthm takvl1, or any decision vvhich may bl' 

111()dc or duthoriz('d, or ,my (;ll.:tion whkh may bL' taken, under <my Promulgation, Decrc(' 

or Dl'd<1r<1tion, and <lny subord indtL' lavvs mdlk' und('r any such F'rnrnu I gil litll1, Decree or 
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Ded.lration (inl:llIdin~ any pnwi~jun of <lny such laws), made llr as may bl' 111ade betvv"CIl 

:; December 2006 until the tirst sitting of tht' lirst P,ulitlnwnt under this (~on5titlltiun, 

l,~,,'ept ,15 m,lY bv pr()\ided in nr authurizl.'d by ,my sud) Pmll1ulg,ltiull, DeL'rl'(' ur 

Dl'd,H'lltion (including an.\' provision (If ,my SlKh laws), made or i.1S m.ly' lw mdLie bel\\ccl) 

:=; Dc'cl'mbl'r 2006 until the first sitting of the first P,uliament under this Constitution," 

Ilql In arguing 01lt:' Rutu/red SU1Itis tll,! lL'arncd Solicitor Gcnvral rl'lied Oil the decisions (If th\.:' 

(--ligh Com! in SteVt~n Pradeep Singh and Fiji Labour Party v. Electoral Commission and 

Others (Civil Action NoJIBC 245 of 201.+) and l\lakereta \Vaqavonvono v. Chairpl~rson 

of Electoral Commission and Others (Civil Action HBM 91 ni 2014) whl're thl' High Court 

Iwld thilt section 173cxduded from tht' iUf'isdktinn i)f lhe Courts <lIly' de(ision under <In\' 

IdWS mddl' bl'tv\l'l'n 5 Dccl'mbvr 2006 until 6 Ot,:lnb,:1' 201-t. 

[201 As thvsv tV\O cases dcalt with dcdsions !lwdl' l1l'torl' 6 Octnbl'r 2014 (tirst sitting of thL' 

p<HliLHiWt1t L1nckr the 201'\ Cmstitutinn) they did not (Ol11v strictly v\ithin the position in 

thl' Onc H/wdred Sallds whl'rl' lhl' dedsi\ \11 in qUl'stion WdS Il1ddl' dfter' tht' (, Octobc'l' 101.+, 

Hm\l'\Tl'. tht.'Y d!finn tilt' pnsili(l11 tht1t the l'''l'mpti,111 tn :'l'dion In (.1,) (d) w()uld be 

vvhert' sud, 1nt.,t:h,lIlisms III ,:hallcllgv ,lI'l' prDvided in 5lKh ['romulgdtiu!1 or Decree ilst'l!. 

1211 The Cuurt uf Appl'i.1lun<lIlil11ouslv held that "the dCl'lsion nt Ihl' k~llrl1ed IUgh COUftludgl' 

in lwlding that thl' I-Ugh Court h<1\,i jurisdktiol1 10 I1l'dr dnd ddenninl' the <lpplk'':'lti(lll pi 

the Appl'lIlH1t is ul'onvous ill1d has to be set asi(il', Svdion I iJ provides tor the exdusion 

uljurisdktinn in the \-,idvs! possibk t('rtns "vhen it sl<1tt's th<1t U,\;()twithstanding anything 

l'ontdinL'd in this Constitlltitm IlO CtIUrt or tribUlltll (including ,my (ourt or tribunal 

('stdblished ur nmtimlcd in ~·xi5h~n('l.· by the Constituti(m) sh,)11 h;:1\'(' till' jurisdiction to 

~l((ept, hecll". dd('rmine, or in dn~: VhlY vl1tertdin or tn grdnt (my nrdL'I', relief or remedy [n 

tiny prucl'eding nt ,my ntltllrl' vvhdtsU\.:'H:r". This s('ction therdore dL'c1rly (',dudl's the 

jurbdktiul1 t)1 the IUgh CUllr! in dL'ccpting. hl.:~u·ing and determining thl.: <lpplkntion ~II 

the Appellant seeking k\lVl' fnr judicial rev k'w" , 

[221 By another full bl.'t1(h of the C')lII't of Appt'<11 in Suva City Council v. Saumatua 120191 

ABL'73 (It 20 17!wld ti1,lt section 173 (4) (d) is dpplkabk> h) d 'dl\i..:ision' but not tu 'di rl'divc' 

ur 'ddl1L'ren(v' pr dn\ -SUlJl other v\ o!\L 

~lJnv \)llht'sl' dl'clsions ul: thv Coun of-\ p~1(~al f'l'tKht'd thl' Supreme Court tu h<we lindlitv 

In the ,1pplicdtinn uf scdiun 17;\ (-+) (d) of the Cmstituth1l1. 
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1241 RCCl)ntlv in Swamy v. Permanent Seen·tar)" for Immigration 110201 HBf06. Of 2020 Hon, 

Justice Amaratunga followed the decision in OtiC lllWdl'cd Smuis to hold the view thdt 

''clHlrt's illtisdiction to revicT!' is OilS ted to <lny dt'cisioll tilkm II nila PnJIIIIJ 19a1ioll made dl/ring 

1 S. 12.::U06 10 14.) 0.::014 ill terms of COllrt of AppCdl (Fuii ('0111'1 j One fill mired Sands (::,upra). 

pl'J)/IIlIIgatinn .3 (?f300B l'xpl'c5siy Ollstl'l{ jlll'i.::.dictioll (Jjcollrt regarding dcd5iol! taken in terms of 

Secfiol! Ll(2)(g) o/IJllmigrdtiol1 /kI2003. This Pnlllw!giltioll'iPilSlJltldc be/fuCCI! lile relevant timL 

stated 1111,;~IC" H AlHlfdingll/, thac I:; Ih) rest ridiol1 to timc (;{thc tIl'lkin;ii LIF dtYisiol1 ill order 10 be 

ollsted from ill ris.ii(tiol! (!{ couris n, 

[2S] The Electoral Ad 2014 was ,lisl) d Dl'crn.' vvhl..'n it \vas first in1.pk'111ented. It vvas Dl'Cfl'l' 

"Jo.11 of 2014 l,\lI11I11CI1Ccd nil 28,1':\-1<1l'ch 2014. According to the I'l'C('t1t legal precedents 

nwntinned above, Scdi\)tl 173 ( .. I) ouster c1,lUSl' provisions should bl..' applh:able !o thl) 

I..kdsions taken under the provisions of EledoraI Decree as Sl\.lion 31 was indlldt~d in tht: 

Dc'cree, Thcn::ftm: it is dCdl' lhilt Vlr. luiled's dppliLatiun has bcen G1Llght by 1\\0 ouster 

d.l11SCS. Section 31 (6) of the Act dnd section 173 (4) of thl' C('nstillitioll of the' Rl'public of 

Fiji. 

(26] Onc> (mild argul' thi:lt uustl'r dallsl;'s undermine thl' Rull~ of \,':lW, ;\n ollslL:r clallse would 

become an e'Xception to the long st.mding prindpll's of l'Vl;.'rynne is subject tn tlw law and 

<.:very pefson is l'ntitle tll have his or her rights decided by' a Cuurt of law, 

[27J On the l)thcr hand thew Me grounds for justification of an OllstL'r (lause, such ilS section 

3!(6), dS the process lending tIp to .1 parlitU1K'ntdry dt,(tion should not be de(vated by <my 

dd(lYS caused b~l [c·g.ll pmceedings, 

[28] Annther ",sped vvorth further consideration would be, appllGclbility of Sel'tlon173 (..t-) of 

the Constitution, Amended Sl'ction 3 (i) iJnd m of the Interpretation Act 1967 states that 

ilny D('cl'ee or Promulgation vvhkh was in turl..'(> on J I' .Ill ly :W 16, thv \\'0I'd5 'Dc(fvv' <md 

'Promulgation' cHe nov\ rvpl"lcl'd by the w\)fd 'Ac!', [kK's thd! nK'tltl Section 173 (4) has 

served its pll rposl' 01 a tr,msitiondl pmvision as it \o"1..l5 included in Part D of Chapter 12 of 

the Constitution to address transitional matters? Therefore II docs no! hL1ve <lny ongning 

\enal elfect? I? 

[29] I b(·lievL' the1t is <1 miltter for tfw Supreme Court In decide. Until such time this Court is 

bound by the full Court decision in 0"" Hrmdrl.'d SWltiS. The ill t'isdidion for judicial 

l"L'V i('1,.\' uf <my decision malic under sccthm ?) H) of the Electoral .. \ct .2014 has bl'cn uusted 

by thl' opt'ration uf s~xtion :; I (6) of EIC'ctoral Act and section I T~ (4) (d) of the Constitution. 
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[30] For thl' foregoing reasons I am uf the \'i('w that ;VII'. 'ruit('rj has no l'CtlSl)ndblc (dUSl' ot 

,1di,m. Thus Court makes fplh}'v,ing Ilrdl'rs, 

ORDERS 

I. :\pplkiltion fur k'd\'(' tu dpply tor judiLidl l'L'vil'\\ hereby dismissl:d. 

'\ ohtm Liyanage 

JUDGE 
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