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Introduction 

(1) The Appellant! Defendant filed two (2) Interlocutory applications and sought for the following 

Orders: 

[AJ Leave to Appeal the Judgement of the Learned Honorable Justice Sharma 

delivered on 19th October 2022; and 

[8] Stay of Execution of the Writ of Possession granted by the Court on 21st 

February, 2023, 

Test for Leave to Appeal. 

(2) The test when considering whether or not to grant Leave to Appeal an Interlocutory Order or 

Judgment is that whether that Appeal, if Leave is granted, has a Real Prospect of Success, 

(3) The Appellant must demonstrate that his Case has some prospect of success in the sense 

that there is a Substantial Question to be argued in the Appeal. 

(4) As far as this Court is concerned, it is only required to determine and make a decision whether 

Leave should be granted to Appeal the Judgement and/or the Final Order mode on 19'h October 

2022. 

(5) r am not required at this stage of the Appellant/Defendant's proceedings ond application to 

analyze 'whether the grounds of proposed Appeal filed herein with Leave application will 

succeed, but merely whether there is a Real Prospect of SuccesS. 

(6) The application at this stage is only asking for Leave to Appeal and stay of proceedings of 

execution of the Writ of Possession and not for determination of the substantive rights. 

Determination 

(7) The substantive application seeking an order for Vacant PosseSSion of the property comprised 

and described in certificate of Title No. 17598 being Lot 21 on DP No. 4257 was granted by 
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'Consent' on 19th October 2022 together with an order suspending the Execution for a period 

of 45 days on or before 5th December 2022 at 4pm. Each party to bear their own costs, 

(8) This Court now needs to determine: 

(1) Whether Leave to Appeal the Final 'Consent Order' made by Court on 

19th October 2022 be granted?; And 

(ii) Whether stay of Execution of Order of the Writ of Possession' granted 

on 21 sf February 2023 be granted by this Court? 

(9) It wilt be noted from the file records that the Appellant IDefendont, Maimun Nisho was 

represented by Legal Aid Commission in this matter, 

(10) The Respondent/PlaintIff filed an originating Summons on 12th May 2017 and sought for an 

order against the Defendant / Appellant for immediate Vacant Possession of the Land comprised 

in Certificate of Title No. 17598 on lot 21 Deposit Plan No. 4257. 

(11) Upon hearing the parties, the Learned Master delivered her Judgement on 04th September 

2018 and converted the Originating Summons to that of a Writ Action together with other 

findings and orders therein. 

(12) The Appellant/Defendant filed a Statement of Defence on 23rd January 2019 raising 0 Defence 

of 'Proprietary Estoppel: 

(13) On 19th October 2022, the Matter was scheduled for hearing, The Defendant/ Appellant wos 

present and Ms. Singh represented by Ms. Ali, from the Legal Aid Commission. 

(14) The Counsel representing the Defendant/Appellant, confirmed to Court thot a Consent Orders 

for Section 169 [Vacant PosseSSion) be granted with Execution to be suspended for 45 days at 

4pm on or before 05/12/2022. Each party to bear their own costs, Accordingly, by consent 

orders were granted as sought for by both counsels representing parties to the proceedings, 

(15) The consent order was subsequently sealed on 29th December 2022 and served onto the 

Defendant/Appefiant on 17fh January 2023. 
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(16) Leave to issue 'Writ of Possession' was filed on 3151 Jonuary 2023 and orders granted by the 

Court on 2151 February 2023. 

(17) Upon a careful perusal of Court Record, 1'1' came to light that the Appellant/Defendant hos 

foiled to file ond serve any Affidavit in Support of the Leave to Appeal application on 04th 

April 2023. 

(18) However, a founding Affidavit has been filed on 09'" March 2023 to the 'Stay of Execution 

Application. 

(19) Upon a further perusal, it was noted that an 'Affidavit in Support' is annexed inside within the 

founding Affidavit' of 'Stay of Execution Application' issued by Court Registry in 09 th March 

2023, when the 'Leave to Appeal' application was in fact flied into Court on 04'h April 2023. 

(20) The 'Consent' order was granted by Court on 19th October 2022. The Leave to Appeal 

application was subsequently filed after a lapse of some 6 months' timeframe on 4!h April 2023 

and is rather inordinate. 

(21) As for the stay of execution application IS concern, It was also filed on the 9'" March 2023 

after a lapse of Some 5 months tlmeframe. 

(22) further, the stay of execution application is flied seeking for the order pursuant to order 42 

of the High Court Rules, 1988 which deals with Judgements and orders.' 

(23) The 'Stay of Executive' application needed to be filed pursuant to order 45 Rule 10 of the 

High Court Rules, 1988. 

(24) The Appellant/Defendant filed and used an originating summons format which is normally used 

to commence proceedings under order 5 of the High Court Rules 1988;' for Summary 

proceedings tn lieu of a summons and seek an order for 'stay'. [Order 7 High Court Rules 1988 

Refers]. 

(25) further, the Court granted a 'Consent Order' on 19th October 2022, 
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(26) The Appetlant/Defendant filed her application for 'Leave to Appeal' some 5 months later after 

the 'writ of possession' was filed into Court and issued on 09 th March 2023. 

(27) The Appellant/ Defendant explains her delay in making this applkation for 'Leave to Appea!'. 

She submitted ~that she waS unaware of what was happening in the substantive vacant 

possession proceedings. The copy of the order was never served onto her. She only come to 

know that there waS a Court order for her to vacate the premises/property. When the Court 

Sheriff officer approached her and advised her that she has to vacate the premises/property 

as soon as pOSSible. That her Legal Aid Counsel Representing her did not obtain any instructions 

with regards to 'Consent Judgement' rather the Counsel tnade her own decision." 

(28) In make reference to the case of Reddy v {)evi {l021] FJHC 367; HBC 169.2016 (10 

December 2021) his Lordship Justice 

25. I am not inclined to grant a stay of execution when the consent orders entered by 
Stuart J are still in force and are not bein9 challenged. 

26, As to how to challenge a consent order, the authorities ore clear that in order to set 
aside a consent order. the applicant will have to institute fresh proceedings rather than file 
an application in the same proceedings In which the consent order waS entered and sealed. 
(as per Mr. Justice Connors in m v Mart Martinez (2004] f8B.) 

(29) In this Case, the Appellant/Defendant was present in Court when the Court made the Consent 

Order on 19th October 2022. She understood and had knowledge of what the Plaintiff and 

Defence Counsels have informed Court on the making of the 'Consent Order' for vacant 

possession and that the order be suspended for execution for 45 days on or before 05!h 

December 2022 @ 4pm. 

(30) The Appellant! Defendant at no time intervened, made any objections and/or challenged the 

Court of the 'Consent Order' made on 19th October 2022 at the time of the making of the 

order by the court. 

(31) However, it is now that the Appellant/Defendant challenges the 'Consent Order' and/or 

'Consent Judgement' made by the Court on 19th October 2022. 
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(32) In these circumstances, the Appellant/ Defendant is required to file fresh proceedings rather 

than seek Leave to appeal the Consent Order made or 19th October 2022 coupled WIth an order 

for stuy of execution of Writ of possession accordingly, 

(33) Hence, for the aforesaid Rational, I hove no alternative but proceed to Dismiss the Appellantl 

Defendant's Leave ta Appeal and Stay of Execution of Writ of Possession forthwith, 

Costs 

(34) Both applications proceeded to fui! heamlg with parties filing affidaVit and furnishing Court 

with their respective Written and oral submissions. 

(35) It is only Just and Fmr that the Respondent/Plaintiff [Mohammed ForooqJ be entitled to 

summarily assessed costs of $1,000 to be paid within 14 days timeframe by the Appelbnt/ 

Defendant, M(1Imun Nisna, 

ORDERS 

i, The Appellantl Defendant's application seeking for 'Leave to Appeal' and 'Stay of 

Execution' of Writ of Possession' is dismissed accordingly, 

ii, The Appellant/Defendant to pay the Respondent/ Plaintiff a sum of summarily assessed 

cost of $1,000 within 14 days timeframe, 

Dated at Suva this 20th day of ,Tune , 2023, 
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