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IN TIn: HIGH COURT OF HJJ AT LABASA 

CIVIL ORIG INAL ,ILJRlSOlCTION 

CASE NlIMBER: lIHe 61 of2019 

BETWEEN: RA!\lESH CHAN!) SHARMA AND RA.JENORA SHARMA 

PLAINTIFFS 

~ RAJESII RlSHl RAM 

OE!"ENOANT 

:1lll!f.1!Ddtls:£.L. }vfJ'. D. Nai:'f{.w fhe Plaintiff 

So Ar'jJ.::aram.'e/<J?' tht~ Defi..'fukml 

i.!..y.Je:PI(.j.(~.HLl!!fi&!.!~}!.L: tutJ8day 25 AfJrif 2U23 J( Sl, 1':1. 

L~!!.:.~mL 11k' flOi:. J/aJam Jft.s}i .. :e Anja!u JY:1,i. 

JUDGMENT 

& CalcllwlJrds; 

(:IViL L4 If' -. Se<'fiOIi 169 Application li)r "1'('(111/ Possess;'m - de/et/dam i.' ,"legillg that the father of 

tile regbtered ,>ropFielors !t/lf/Ilar IIcqllired the suhject p"'perI}, pmperiy ballhrollglt jraud alld his Ime 

half Ulldb'ided share wIlich WII.' latey lil/lerited by the fir.slllllmed plllilltiff dlles 1101 give fhe ploituijrs 

all illMjelL,lhll!. (i(fe to cllljm "ocolll po,>e,·.ioll rlguill>7 him .. -the dejem/am helllg a lella/U ill lite properly 
does 1I0t have alty lOCI£> to rlli,,, tlte issue ofti'llild agaillslll preri(llls OI<'lteF t~ltlre propert}' 11m/ evell if 
flr"r" isfraud tltat tI,,,;,,· not gb'" fir" tle/endlllll a rig/If 10 .• wy ,m tlte lalld as IIis temlllCY 11(/5 expired .slIl1/e 

time back ant/Il<'; I,a" beell prtJper/y I,,'kelt to "acllte (he SlIlIle. 

fL Ll!gi.filatiOlt: 

.I, Llilld TFIlIl'ifi!r Acl 1971:" 169. 

l .... S . .fSA liBC 61 of )019 

Cause and Backgrollnd 

I. The plaintiffs 'ire seeking an order for vacant possession of the property in Labasa Town for 

which they are the registered proprietors. fhe application is made under,;. 169 of the Land 

Transl\!r Act 197 L 

.., 
The defendant has been occupying the properlY conHiined in CT ::;807 being Lot I Gn Plan M. 

2277 former Nanhu Stred Reserve in Macuata Labasa containing I L 7 perches as a tenant 

since 1972. His tenancy has Cl'me to an end and he has been given notices tn vacate the 

premises which he refbscd !(> comply with. 

3. The second named plaintiff was the owner of the p!'Open: since 1994 and the first named 

plaintlffbecame the registered propridorofthe same in 20!8 as a beneficiary in the estate of 

his father. Both the registered pmprktors hold one half undivided share in the property. 

4. Initially, the properly was hdd as tenants in common by R'\iesh Prasad Sharma and the sewlld 

named plaintiff \1r. Ri\jt'sh Pr;l$ad Sharma died and his rather 1vlr. Shill Narayan Sharma 

aC411ired his one balI' undivided share pursuant to a ,,·ill. Mr. Shiu Narayan Shanna acquired 

the interest in the property in 2(115. 

5. When Mr. Shill NUr1Iyul1 Sharma died, the first named plaintiff inherited his i!ltere~t and 

hecame the regist~red propri"lor of his one half undivided share in 2018, The new owners of 

the property, the plaintiffs. then served the defendant with two notices to vacate the property. 

6. The defendant challenged the action ·I~,r "".,'ant p<lssessiol1 since 2m 9 heli)re the Masler of the 

High Court. I l1nally heard lhis matter becanse there W(l$ an app".ll from the decision of the 

f\'laster against an order for vaC:llll possession granted hy her in iflvour of t.he same landlords 

!:tul a difi;;relll tenant. Since I heard the appeal in that malter .. I considered it prudent to hear 

the application for vacant po>session in this case as it concerned the same landlord and the 

nature of the pw,'e"diilgs was simii(lr. The panie> had agreed t<l this course nfaction. 
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Defomdalll's Position 

7. The dcfl'lldant's only oas;s t,l smy on Ihe rrop"ny j, otHiined in the atlidavit in opposition. IIe 

is arguing that Ihe plaintiff's do 11<>t hold an indetl'"lsible liti.: to seek an or,kr 1\)r vacant 

pos>cssionll'om him. 

S. lie stUks that he has Inude numerous disu1veries regarding the propridorsi;ir of Cr()wn Lease 

No. 38()7rthe subject prop"nyl. He says that on 22 July J 994, the said property was transkrred 

t,) Raje,h Prasad Sbarma and Rajendra Sharma. Both are ,iOns I'fShiu Narayan Sharma. Raje,h 

Prasad Sharma died l)n -+ JHn~: 2014 in Ca!ifixnic1. 

9. The dd"ndam say,; Ihat he had conducted a search al the Probme Registry. He discovered thaI 

Rajesh Prasad Sharma. in hi., purported ,,·ill, had appf'inted his tilther Shiu Narayan Sharma as 

Ihe exeCUlor and trustee and had be'luC<lth"d the said ka,e 10 hisl,:nheL A cory oflht' probate 

and the I,ill "as annexed. 

10. The ,kfendulII sa}s lhal Rajesh I'rasad Sharma was married tu Mala Sharma. He '''ys that Ihe 

signature appearing in the ~aid \\"ili b not (hut of R~je::;h Prasad Sharma. It is (:olltcndc-d by the 

ddoeudant thaI although the purported wi!1 hears the flume of Rajcsh Pmsad Sharma. he is 

advised and '.:rily hdiev-,s tbul Shill Nara".an Shurma hrought a pers(.m hl til<' klwyer Mr. 

Mohammed Sadiq wh,) imptTS(lillllCd l1irrbdf as Rajesh Pnlsad Sharma. 

I I. The ddendum says thai be h:b abo spo1.en I." Mr. Mohammed Sadiq and shown him the 

pi1otogrurh of Rajesh Prasad Sharma. rh", ddendal1l :.-ays that \,-11'. Saqid wnHrl11ed t.n him that 

h~! \vas nt)[ the pers.on wh ... } had cx~~uted the purported will. 

12. fh" ddenJanr (.(ll1tenli,: 111m in 2V!l6.lh"rc was 110 requiremcm oftdcll!iiicati,1II10 be pr,)du("d 

and acc(\rctingl), \:If. Sadiq hud not sen,,,d thl' impersonatioll thai the purported will was null 

and void, Mr. Shiu NaraJan Sharma had eommitted (i'aud to det;::;l the rights and cntiliemel1l 

of Mala Sharma the lawful "iJm, or the det'eased R,~jesh Prasad Sharma. 

13. Ih" Jer<:ndant says thm the first named plainlill Mr. Ralllesh Chand Sharma has acquired the 

inLI,.:r~~t of Shill f\iari.t;an Sharma. His interest is dtd~asihl~ and he has. no locus to bring any 

kind of prm'e~ding, again>t hill). 

LtBASA /Jill' 61 (If]OJiI 

14. t\~c()rdillg!ll the dc/i:ndallt, [h" iirs! named pJaintilT Mr. Rame,h Chand Sharma is aware of 

Ihe fraud and that the defendalll in his endeavours also inknd" to inl,'nn Mala Sharma Ihe 

laWful ''>ife ,)f Rajl':;1i Pnbud Sharma "ftlle fraud. 

Law and Ana/pis 

15. file plainlifis arc Ih~ current regi>tcred proprietor, of Ih" propeJ1y. Thel'(' is no aClion 011 

o,;hallenging their pn)prictorship except I~H' allegations made in thi~ i.:a:;~~, The dcfendttnt is 

chaiknging that one of Ihe plailltifj"s title (iirsl named plaintifbl is "'l't indeieasible. He is 

alleging fraud against th~ father of the firs1 nalned piaintiff. I 11Hlst idcntil~· the reuson~ why 

th" ddendal11 "annol dutch on his allegations to remain on the propert;. 

16. FirstlY, the (kkndant doe, 1101 ha,~ Ih.: I()<.:us 1(1 challenge the queslion of dd~'asibiJity of the 

title ()flh~ pldinlin',. Iftherc is anYOlle wh" could raise this iS~lI". it ought tu be the persons 

entitkd 10 the bcneilb in Ih,' estal" or tli" deceased Mr. Rajesh I'ra:;dd <;harma. 

17. I he dd'cndam is not in any \\<IY emilkd to any benefit;. in the estal~ of the deceased M1'. Rajesh 

Prasad Sharma. He h:b not claimed aHY right in the "slate. His only righllo sray in th" rroperty 

was pursuun1 lO a tenancy agrc~ment \\hkh i:-, no longer in place> The tenancy agreeml':llt has 

expired in Mu; lU! 9. Th~ uclendant's ('one"rns of tralld do;;-, nd! give him the right to Slay 

lHl th<.· propl;"ny, 

18. S('cnnJI}. the alh:gatio"" of li'aud is not :lgainsl tll;;- plailltiffs hUI thc'ir i;u!ter and the 

ulkgtlliol1s are not even made by allyon,~ who is aJTected by the fraud. 11 is not nu,k by anyone 

wh,) is ""tirled to any permanent or realizable interesl in the lund. Why is Ihe JelL"ndant 

'tOlCfc:-,kd in nghting someone elsc':-, b3ule \\hich i:; HOl g~)ing to give him any reason or c-ause 

to sta: on !hl: property? 

19. hmh"r. Ihe father e>f the plaintiff'>, Mr. Shiu Namyan Sharma, had acqllired the property in 

20 i 5 as" i:.elldiciar:v in the "Slate "CIvil. R:ljesh Prasad Sharma. Sin,'e 2(1 I 5. no one challenged 

the 'I ill oftilc dl'CI'(;sed Mr. R'~iesh Prasad Sharma which gll"" 'vir. Shiu "iuruyan Sharma the 

right to bc(ome *-)f}e oCtile Co~~)\\.n~rs (Jfthe property. Till no\.\;~ there b no action to (:hallenge 

that \.:dll. It is almost g ye-ars nov .. 
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20. Even if there \Vas a dlalienge tp the ownership of the property held by \if. Shiu Narayan 

Shanna that does not give the defendant any colour of right to continue to stay in the property 

\'b a tenant. 

21. The defendant has nt)1 appeared in C,}url to show caliSe why an order for vacant Pllsscssion 

should not be made against him. IIi> affidayil also docs not show any cause. He lllusttherefort: 

vacate Ill" propcrt y. 

22, I )lOW turn w the i5Suc of c",ts. The ddcnJant docs not hav" any basi,; 1(1 continue to (lCCUPY 

the said propaly. He has brnu~ht the allegations which wi",wt in any event giv .... him the right 

to ~I}l!' in the proPerly. 

n. It is ckarly discernible that he d(lcS n,)( "ish to vacm..: til" pr .lperty Wi he i> oc.:upying the same 

without pilying.lht~ fent and wishes to continue 11.) gain b~net1t in the S~imt! \,VflY, Hi~ actions are 

designed to prol()}1~ the matter «no cuus~ more t,xpcnsc to the plaintift's. The bringing of this 

action .:ould IHIVe bee" uVl)lded if the defendant had vacated the premises earlier. The plaintiff 

has incllrreJ costs n'om 2019 till date to have this matler tinalized. 

24. The dd~ndant should be li:;ble till' ali costs in the proceedings and 1Dr pUlling the plaintitr to 

costs by delaying the mat;:et. 11k plaintiff "ad to appear bel;:'r" Ihe Master and then bellm: ("'0 

.Judges of the Iligh COlirT l':.r the matter to be linalizeJ. 

25. ,Vb5ter Bull had c!C(lri} indicateJ in her interloclltory ruling ,)( 31 August 2U20 that s. 169 

application proceedings was Hot the t,lrum to challenge 1.h<, validity of the will purstlant In 

which Mr. Shiu Namyan Sharma became the re~istereJ proprietor of the one half undivided 

share in the estate of hi> son. 

26. Justice AmarmuHga t()tmd the same in his ruling (HI k'tlV(, to dPpeal f'v1askr Bull's interlocutor) 

ruling in the maHer delivered on lO November 20.:0. Ik ,rated as i'ol!O\v,: 

"j lhlve perused the supp!t:rm:Jllm:r u.!jidapil irhere lh:/i.'ud(lIlf is aflcgingljYlUd «gain.)'! a third 

purrv by a previous ;~~ share owner \-1'110 had {ran.~f(·rreJ his rights /0 fhe' first flil/ned piainttff ... 

Su~:h an alh:gation bftraud caNNot f:reoff' at~l' ri;::hl/or the Df!lendaJ1t~' fa poss..:,'>sion or pro!I)1;g 

Ih!l.ir pu,~,.,.essi~'iJ. 1 his I)-IX; or fraud regarding previou.y proprietor cunntll deprive 

in"'~ji)(fsibi!i{y (?/li!it' (:{the Plairilf.{f\ ", 

5 

UKI:;A HBC 61 "f1019 

27, -rv,o judicial ,)nieers had nlready indicated to Ih..: defendant that the i~,u(; of fraud does not 

create any right for him to ,tay on the property but the defendant still pursued the malter. When 

the- matter was set j'lt hearing, he failed tn appear and show calise. He has by his conduct put 

the plaintiff,; to a lot of legal expense tiJr which he should be liable. 

HnalOrders 

28. 1 therd,)re mak" the foi!owing orders: 

(i) ll1e defendant is 10 gil'e vacallt posse.,·siOlI of the property to the plaintiff's within 

J 4 days of the date of tlte judgment. 

(ii) There shall be costs against tlte d<!j'emJallt in the slim of 56,SOli w/iiclt SIIIll shall be 

paid to the plaimijrs within 14 day." 

Anj;>la W,ni ) 
Judge High COllr! 

25. 11;1- :W:U 

l£: 

I. SainH' l.<iw/iH" f.h~f Phdu!{ff~·. 

2. A< A. ,,\'iugit J,UH"Y':'/~\)iH fhe f)<fi.'!u/anl, 

3. LuI",,.,, flft( 6f i>f !fiiJ. 
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