IN THE HIGH COURT OF FIJI
AT SINVA
CIVIL JURISHICTION

Liwdh Action Mo, HBC 189 of 2022

BETWEERN: BAUMANN IMNVESTMENT PTE LIMITED ¢ private company meorparated in
Fijt and having its registered office of Lot 43/3, Makasor Road, Pacific
Harbaour,
FLAIMTIFF
AND: AUCKLAND JOINERY FIJI PTE LIMITED o private compony incorporated
in Fiji and hoving ifs registered office at Suvn,
DEFENDANT

BEFORE : Hor, Juzstice Wishwa Dott Sharma

COUMSEL : Mr. Porshotom S with 8r £omar for the Plantiff

Mr Kumar P for the Defendont. i
DATE OF DECISION: Thursday 167 March 2023 at 9-30am,

JUDGMENT

[For Possession of Property and other ancillary orders]




Intendustion

{11 The Plaintiff filed an Originating Summeons an 06™ June 2022 and sought for the following

relied

(A

(8)

()

(=)

(E)

{(F)

An order that the Defendant to give immediote vacant possession of the
property comprised in Certificate of Title No. 14956 being Lot 13 an deposited
piun no. 3896 to the Flaintiff.

The Defendant pay general damages for breach of the Sale and Purchase
Agreement dated 19 August 2020 and/ur genernl damages to reinstate the
property ta the condition that it wos when possession was given to the

Defendant.

The Defendant pay mense profits at the rate of $5 GOO.00 per month from
the 1| March 2022 till possession of the property comprised in Certificate of
Title No. 14956 is delivered to the Plaintiff.

The Defendant pay all utiiity bills of the property comprised in Certificate of
Title No. 14956 till passession is delivered to the Plaintiff.

That the costs of this action be paid by the Defendant on an indemnity basis.

Such further or other relief as seems just and equitable to this Honourable

Court,

On the grounds that:

{4}

The Defendant has failed to fuffil its obligations and has foiled to poy its
monthly repayments to the Plaintiff under the Scle and Purchase Agreement
dated 19 August 2020,
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{2]

(31

(2}

6]

(B} The Defendont continues to possess the property comprised in Lertificote of

Title No. 14955 without paying any form of rent.

(€} The Defendant has damaged the property comprised in Certificate of Title Ne.
149585 and the Plaintiff will incur costs in repoirs and maintenance 1o restore

the property ite its former vondition,

The Defendant filed his Affidevit in Response on 6™ Saptembaer 2022,
Subsequently, the Plantiff filed its Affidavit m Renly on 13 September 2022,

Bath parties ta the procezdings furnished court with this Respertive Written Submission and

argued the matter orally.

Background to Cose

The Plaintiff and the Defendant enfared into o Sales and Purchase Agreement an 19 August

2020,

The possession of the property in question is the Certificate of Title No, 14956 Lot 13 DP 389¢

at Villa 265 Viti Levu Drive, Pacific Harbour was given to the Defendont on 917 December 2021
The purchase price of the property was $688,073.39 and to be paid as follows:-

{a} $20.000 has bezn poid os g non -refundable deposit prior to signing of the

Agreement.

{0} $55,000 to be paid o5 o nen-refundable depesit to the vendar an or before 317

July 2023,

{c) Balance of $5825.000 shall be pand by the purchaser to the vendor within § yeers
of the date of possession of the property together with 4.0% per aanum interest

on the balance owing by making!

LG




(i) Monthiy paymerts of $4.000 on the I¥ day of each month for the First 12

manths from and mcluding I August 2020,

(i} Monthly payment of $5.000 on the First of gach month for the Second 12
marths from and including 1" August 2021
(i) Momthly payments of 36000 on the First day of edch month for the third

12 month from and including ¥' August 2022

{iv}  Payment of $632.016 86 on or befure 317 July 2023

(v} Duote of Settlement sha!l be on 37 July 2023 or withun 7 days of the vendar

confirming it holds C6T Certificate and o settlement notice,

The Agreement provided that i the event the Defendant defaulted s the payments, then the
gum that the Defendont had paid #o the Plomtiff would be converted to rent and the Befendont
would be required o continue making payments for perod that the Defendant remaineg 0

possessien of the property.

Both parties to the Acreemant were beund by the Terms of the Agreemerd and any pardy n
i G . )
non-complionce with The terms of the Agreement weuld then fantamount to be n defgult of

the same.

The Plaintiffs Cose

The Plaintiffs Contention i that on or apou? 3 March 2022 the Defendant's director Javis
Singh, informed the Plantiff, Russell Baumann that the Defendant could noet continue 1o moxe

115 repayments under the saud Agregment.

The Defendart was informed by the Plaintiff that bath parties ta the proceedings are bound

by the terms of Agrezment and that the Defendant should comply with those terms therain
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{121 The Plointiff solicitor by letter doted 107 March 2022, put the Defendont on notice fo comply
with the terms of the Agreement ctherwise the defoult provision i the Agreement would be

apphed and enforced.

{13] On 29" Apri, 2022 the Plaintiff wrote ogoin to the Defendonts Counsel and brought to is
aitention paregroph 18.1 (¢} of the Agreement ond nformed him that this clause zomes into
effect whare the purchoser {Defendant) defoult in Payment, and in that instance the depesit
and any payment is forfeited to the vendor (Plaintiff) and converted to rent for the periad

that the property 2 occupied by the Defendant,

fi4] Since the Defendant refused to vacate the said preperty, the Plaintiff proceeded to file
this substontive action seaking for Yacant Possession together with other orders therem g

enumarated at paragraph [ [A] te [F] inclusive hereinabove in my Judgment,

The Defendant’s Case

[15] The Defendant admits antering into a Sale and Purchose Agreement for the Sale of the

Property Comprised in Certifizote of Title No. 14988 being Lot 13 on OP Mo, 3896,

[16] Settlement was to foke ploce in 31% July 2023 on ar within 7 days of the Plaintitf obtaining a

Capital Gains Tax Cerhifcate.

[17] Possession of the Property wus given to the Defendant on 01% December 2020 and accupation

rook plice on 16™ January 2021,
{IB] To date, paid $76,000 te the Plantiff.
[191  Stayed in the property for total of 23 months.

[201 The Agreement provides thet in the event of Defendants default in payment, then the sums
paid by the Defendant sholl be corverted to Rent. Therefore, o sum of $57 200 was paid os

Rent for 23 months since the Defendant accupation.
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mefendant's Contention is tho! he has corried out improvements in the property with the
PlaintiFfs cansent and cost Defendant $23,000. Alsc paid Insuronce of $2 22525 for the said

D aDerty.

To date according to the Defendant, he has spent o sum of $101.225 25 on the soid property

1o dote

That the Defendant hos averpasd @ sum of $43 72925 to the Plaintff,

That accerding te the Defendant, he should be allowed to stay on the praperty for additional

17 months for freg or the Plantiff shoyld refund $43 725 25

The Deferndant cdmits that he informed the Pioinfiff that he wiil net be able to comtinue

payiments for the Property

That the Plantiff to refond $73.000 since the Defendent carried cut improvements on the
P

progerty.

The Defendent admits paragroph 2,10 and 11 of fhe Plant Ff Affidawt 1o the Defendant wos

et on notice fo comply with the terms of Agreement, Defendent to give possession of property,
ph ! grve p .

Pigintiff's representative would be present and thet Plamt £ was owed $10 000 a3 rent as af

22/04/2¢.

By letter doted 21 Apeil 2022, the Defendont's schatar wrote to the Plemtiff's solicitor

mfarming them of the following

{g]  Thot the Property has structural defects

(b}  The Defendont hod sought censent from the Plaintitf's director and made
improvements on the Property:

(e} The Defendarmt imtended to resoind the Agreement due ta the structural defects

on the praperty

{d}  The Defendant would not be vocating the proparty



Remenn bresunenat P e v Auckfomd doivery FIf Poe Lo - PR TR o 0

(291

{30}

{31}

42}

133]

(34]

[35]

£37]

The Defendant statas that he was proposed to purchase the proparty n Question, however,
after seging the cracks on the cement wall, Defendant became suspicious and sought for the

Heuse Plan and full Engineers Repert fram the Plaintiff.

The Plaintiff failed to provide House Plan and Engingers Certificate and Defendont stopped

making manthly repayments to the Plaintiff.
The Property way deteriorating and became very castly to carry out repir works.

The Agreement states that the monay shall be converted fo rent if Defendont was unable fo

moke monthly repoyments.

The Plaintiff is asking for The refund of $4372528, poyment of Insuronce and Costs for

carrying out the impravements ond upgreding of the property.

That the Originating 3ummons be dismissed with Josts

D termimation

The Plaintiff is seeking for an immediate Yocant Possession of the Property Comprised i
Certificate of Title Mo 14356 being Lot 13 on DP No. 3896 to the Flaintiff, General Damages
for breach of the Sole and Purchase Agreement dated 19" August 2020 omd/or General
damages 1o reinstate the property fo the condition that it was when passession wos given o

the Defendant:

Further order sought by the Plaintiff against the Defendants are mense profit at the rote
of $5,000 per month from 1 March 2022 1ill possession of the property is deliverad to
the Plaintiff together with cutstanding utility bills and Costs.

The substantive Guestion for thig Court ta determing is ‘'whether the Plaintiff iz entitled 1o
she immediate Vocant Possession of alf that property comprised in Certificate of Title No

1459556 being Lot 13 on Deposit Plon No. 38947”

ad
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[3%]

141]

£421

The Substantive Action harein without doubt hinges on the Scle ond Purchase Agreement

Executed by bath Porties 1o thig proceedings on 19™ August 2020

Ir this case, the Pleintiff must firgt comaly with the reguirement of Section 169 of the Land

Transfer Act which ore stated ag follows:

{#] The First requirement or the First limb of Bection 16T is that the Applicant

miist be the last registered proorietor of the subject Land,

(b} The Second is that the Applicants be a Lessor with power to re-enter where

the Lessee or Tenant (s in arrears. and

{¢) The Third is where u Lessor ggomst g Lesses or tepant where o Legal notice

has been given or the term of the Lease has expired. The Second Limb of

Section 169 does appear to agpply in that the Defendant iz not only the

Purebinigser. but the Plaintiffs Teront as well in terms of the Sale and Purchgse

Agreement. However the third Limb herein also appfies.

In rhus instance, the first limb of Section 169 applies

The Annexure marked 'C within the Affrdav:t i Support of Russell Baumann confirms that the
Plaintiff Boumank Investment Limited i this action s the Last Registered Proprietor of the

Lertificate of Title Mo 14956 being Lot 13 Depesit Plan No. 38%6.

In this respect, the Certified True Copy of the lertificate of Title No 14356 being Lot 13
Depesit Plan No. 3896 clearly shows and confirms that the Cervificate of Title of that Land
and Praperty s Question was granted to the Flantiff on 21 September 2016 wig Folic no.

B338082.

Further, there 15 no issue by the Defendant as to the ownership of the said property.

T
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44]

(48]

146}

(47]

{48}

[49]

{50}

(521

The Plaintiff for the purposes of section 189 apphication s the Last Registered Proprietor or
the Lessor described under Section 158 {a), (b), {c) of the Lond Transfer Act,

It istrite low that once the Plaintiff setisfias this court with the first limb test of section
169 that he is the Last Registered Proprietor of the said property in (luestion, then the

burden shifts to the Defendunt to prove that ke has a right as te possession.

However, in Terims of Section 172 of the Laad Transfer Act, the Defendants is required to
show cause why he refuses to give vacont possession of the Lond and/or the property in

Cougstion.

If the Defendant is able to prove to the satisfaction of the Judge or the Court a Right to
posseszion or can estoblish an arguable defence, the Plaintiff's application will be dismissed

with costs in his fovour,

The Defendant must show on affidovit evidence some Right in possession which would

mreclude the gravity of an order for possession under Section 169 procedure.

That 5 not 1o say that fingl or incontrovertible proof of a Right to remain in passession mus?
he addressed. What #s reguired i3 that some iongible evidence estoblishing a right or

supporting an arguable case for such a Right must be addressed.

Tn Cadwell v. Morrigtan (1907) 3 FLR 58 and Perrier Watsen v, Venkat Swomi (Ll Action
9 of 1987) [wherein Supreme Court held ‘that if the proceedings invoive consideration of
complicated facts or serious gquestion of low, it will not decide the case on Summary
Praceedings of this nature, but will dismiss the Summens without prejudice to the Plintiff's

Right to institute proceedings by Writ of Summons.

The Defendant filed his Affidawit in Opposition on 06™ Seprember 2022 and does not deny
the fact that he hod entered into a Scle and Purchose Agreement dated 01 Movember
2020 ta pumhuég the said property comprised in Certificate of Title No. 14956 being Lot
13 on deposit plan no, 3895,

The Defendant further deposed:
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£56]

w

e,

Agreement.

e,
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That #e toak possession of the property on 18™ Jonuary 2021

That ke had paid a total sum of $756 000 to the Plaintiff,

That he had been in possession and occupation of the property for 23 months and
pard ¢ sum of $57 000 ax rent

That the Sale and Furchose Agreement peovides thot in event of default, the
paymert shall ba convantions! to rent

That the Defandant has made enprovements to the property with the Ploimtiffs
Consant ag per poragraph 7 {f) and (g) of kis AFfidavit in Response, which costs
approximately 23 000 and paid $2.225.25 towards insurgnce,

Tatal Sum spent on property s cpproximately $101.22525 ond overpoid the

op
Pigintitf §43 725 25

The Defendant therefore contends that the Plaintiff should refund o sum of
$43 725 25 and/or thot the Defendant should be allowed to reside on the said

property for additional 17 months for free.

Howewer the Defendunt also odrmuts aforming the Plaintifé that he will not be abie to

continle payment for the property since Covid-1% ned affected fis business.

That he was informed that both parties are bound by the terms if the Sale and Purchase

The Plamt £ solicitors wrate to the defendant on 10 March 2022 ond put the Defendant on
notice fo comply with the terms of the Agreement atherwise the default prewsions in the

Agreement will gpply.

That since the Defendant did net respond to Plantiff's Letter of 107 March 2022, the Plantiff

again wrote on 207 Aprid 2022 and requirad the Defendant:-

To give possession of the property bock to the plamtiff

The Plaintiff wos owed $10.000 as rent at 22/04/22, and
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{27}

1381

[39]

Uiy The Plaintiff's Representotives will be present on 22/04/22 at %o to toke possession of

the Plaintiffs propariy.

It is alse noted that the Defendant’s selicitor wrote to the Plaintiff's Solicitor on 215 April

2022 end mnformed

{1} That the property hag structural defects

(ii}  The Defendant had sought consent from the Plamitiff's director and made improvements
on the Flointiff's Property,

i}  The Defendant intended to rescind the Agreement due to the strocturo! defects on
the property and that

{iv}  The Defendant would not be vacating the Flaintiff's property.

According To the Plaintif f by letter of 29™ April 2022, the Plaintiffs Soliciter responded to
the letter of 219 Aprid 2022 srating:-

(i}  There wes ne commnurication made te the Plointiff or with him regarding any structural
defects on the property and

(i} No consent was given either by him or the Plaintiff to moke improvements te the
proparty,

{7} The Plaintiff's property was sold on as ~is-where-is-basis’

Mr, Qussell Baumaenn in his Affidavit in Reply filed on 13 Sepramber 2022 to the Affidavit in
Response of Jewis Shaneel Singh confirms thot the Defendant enterad into o Sale and Purchose
Agreement for the Sale of the Plaintiff's property on 19" August 2020, admits the Defendant
has paid $76.000 to the Plaintiff, but ao monthly installments poid since March 2022, the
Defendant under the currency of the Agreement was te mnke maathly {oan repayments of
35000, which ke falled to do and this Amount was converted to the rents, no pricr cofsent
was sought by Defendant for him to moke improvements an the Flaintiffs property, the
property was sold on es-is-where-is-bosis’, the Defendont is moking excuses which cleariy
shows that he is unable to meet his finoncial obligations under the Sale and Purchase

Agreement,

11
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{62}

(&3]

[64]

[63]

The Defendant connat deny the fact thet ke had entered info o Sale and Purchose Agreement
with the Mlontiff 1o purchose the Plointf¥'s praperty Certificate of Title No. 14956 Lot 13 on

DF No. 3896 jocated at Villa 288 Viti Levu Dirive at Pacific Marbour

The Defendants principal obfigation under the Sale and Purchase Agreement is tu moke 113

fnan repayments to the Flaintiff fo which he hos foiled fo do

Flowever, 1t 15 not w contention that the Defendant hos pad o sum of $76.000 o foan

repoyments under the Agreement,

The Defendant ceased making further loan repayments since March 2027 and as o result

breached the terms of the Scles and Pupchase Agreement,

I make reference to paragraph 4 [4 3] of the Sales and Purchase Agreement which deals

with Payments.

Subperagraph 4 3 reads as follows -

If the purchoser fails to moke payments of the price and any lote peyment fee
within 30 doys from the date that such payments are due then the Purchases shail
be consderad to be in defauit, The Vendor may cancel this agreement in the
event of default by the Purchaser and the Purchaser shafl forthwith deliver
possession of the Property to the Vendor. Any monies paid to the Vendor up
to the date of cancellotion shall be retaimed by the Vendor as liguidated

damages.

Further Paragraph 181 {c} states: -

“In case the purchaser defaulls in payments of any part of the Price when due
and/or refuses or foils to settle in accordonce with this condition, then (without
prejudice to any other mght, gr remedy avadasle to the Vendor) the Deposit and

any part payments of the Price shall be forfeited to the Vendar and converted

ot
fod
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(6&]

67}

168

[69]

to pent for the Praperty and if the Vendor resells the property within six months
of the expiration of ihe seid periad of five working day, it shall be entitled (upen
crediting the deposit) to recaver from the Purchaser the amount of loss occasioned
te the Yendor by expenses of or incidental to such resals, or by diminution in the

price.

Item 13 in the schedule within the Sole und Purchose Agreement deals with special conditionsg
angd states.-
“Unti Title to the Froperty passes to the purchaser, the Purchaser shall
not make any ofterations, additions and imprevements to the Property or
the Improvements, without the consent in writing of the Vendor. Any
such olterations, additions and improvereant that reguire approval from the
fiirector of Town and Country Planaing shall be submitted onfy with the

approval and enclesed in ¢ letter from the Wendort

Ttems 4 and 5 deals with the Price of the property and the Deposits {non-

sefundable).

The issues that hos beer raised by the Defendonts in his Affidavits in Response at peragraph
7 {e) to (k) ond paregraph 8, 10, 11, 12, 13, 14 inclusive are oll an after- thought and are
st of the scope of the Scle and Purchase Agreement Exacuted by both parties fo this

proceedings.

Further I find that it is the Defendunt whe has breached the Sales and Purchase
Agreement dated 197 August 2020.

T alse find that the Defendant has breached the terms of the Sales ond Purchose

Agreement dated 15" August 2020 by failing andfor neglecting to pay its monthly

instafiments undder the currency of the Agreement.

13
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(76}

[77]

(78]
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It 15 netable that the Defendant hod pad o gum of $76 000 1o the Plointiff ag o Depogit ard

monthiy instoilmants and no manthly instaliments have been paid since March 2022,

The Plaintiff confirms te suffer loss 63 a result of the Defendants breaches and continuing 1o

e in occupation of the Plantiffs property and refusing ta waeate the premises.

rence, the Defendont cannot rely on the date of the settiement to arrive on 317° July
2003 since the Defendant has fafled to comply with the terms of the Sales and Purchase

Agreement to meet his monthly Fayments te the Plaintiff.

Further there is ne evidence before this court for the Defendant to substantiate the foct
thot the Plointiff’s prior cormsent was sought by the Defendont to carry out the
improvements on the Plaintiff's property as he did and there s flimay and/or no evidence of

monetary costs wvolved,

The Defendont deposed in his Affidawit thet he had made improvements to the Flonhiff

property ot a cost of $23 000 and pad msurance of $2 225 2% rowords insurance.

However he goes on further to state and subent that the Momhi 8 should refund o sum of
$23 000 to the Defendont for carrying out the smprovements to the Plaintiffs property or

alfow the defendon? to continue ccoupation of the property rent free for 17 months,

I find that the Defandant is cantragicting its own avidence that cormot be reled upon by this

caurt

T find that the Defendant is making excuses to continue to reside on the Plaintiff's property
without repaying its monthly joan repayments in terms of the Agreement and 15 now evident

thot the Defendant is unobie to meet /ts fimancial obligations

On the other hand, the Plaintiff is seeking an order for Immediste Vacant Fossession against
the Defendont, together with general domages and Jor domage te reinstate the Plointiff's
property to the condition that it was when possession was given to the Defendant and other

arders,
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79}

[81]

[82]

(83]

[84]

(23]

The Plaintiff has not provided any monetary evidence of damages coused by the Defendont
to the Plaintiff's property cnd/or to reinstate The same 1o 115 arigingl status when pessession
was Taken by the Defendont Therefore, this court cannot grant and/or accede to the orders

sought by the Plaintiff for General Domages.

! Interms of mense prefits the Defendant has remained in occupation and i pessession of the

Plaintiff's property, refuging to vacate. Accordingly, T accede and grant the order for mense

prafit agaiast the Defendant until the Yacant Possession is delivered by 156" April 2023,

Although the Defendant has poid o total sum of $76 GO0 to the Plaintiff, but he ceased
to make further loan repayments sincg March 2022 as was required of him under the Sole
and Purchase Agreement, As o result the Defendont has breached clouses 181 (o} ond (d}

of the Safes and Purchase Agresment accardingly.

Therzfare, this Court hos ne afternative but to accede te the Orders sought by the Plaintiff
in his Originating Summens with the Exception of the General Demages to reinstate the
Plaimtiff's property to the condition prior to Defeadant’s pessession.

Costs

The Action proceeded to full hearing with parties furnishing Court with written Submission and

arguing the matter in Court orally,

It is only appropriate that I grant o sum el $1, 600 as Sunwnarily Assessed Costs against the
Defendant.

Fuilowing are the erders of the Court.
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CRDERS

(i} The Defendant is hereby ordered to give Wacont Possession of the property Comprised in
Certificate of Title Mo 14956 being Lot 13 on Depesit Plan No. 3898 to the Plantff,

() Exeeution is hereby suspended until the 16 April 2023 ot dpm.

{in;  The Defendant 15 ordered to poy mense profit ot the rate of $5,000 per month from 1
#arch 2022 il possession of the property is delivered to the Plaintif ¥ on or before 18™
April 2023 ot dpm.

(v The Defendant to pay all cutstanding utility bills due for the said property of which he is
well aware of

(v}  There wil be no order for General Damages for breach of the Sale and Purchase Agreement
or in the Alternative for General Damages as sought by the Plamtiff to reinstate the
property *o the condition that of was before the Defendant’'s pessession at the Discretion of
this court,

{wi}  The Cefendant's claim for the refund of $23 000 spent on tne Plamti 'S sroperty ta carry put
repair ond emprovement work and/or atow him to continue occupaton of the property for a
pericd of 17 months is refused and dismissed accordingly

Dated ot Suve this 16" divy of March ., 2023,

P \’x\ﬂf,{f
SN

Yishwao Davg Sharma
JUDGE

CC: Parshotom Lawyers, Suve

Fatrick Cumar Lawyers, Suve p
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