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API'E.LLANT 

I. The Appellam was charged in Sa'lusavu Magistrate's CmlH with one count of Found in 

Possessi\)t1 oflllkil Dmgs, contrary to Section 5 (a) of the IHkit Drugs ContmlAct and one 

count oflJn!awful Cultivation of and Supply nfmldl Drug;'), COrllnll)' to Section 5 (a) of till! 

Illicit Drugs Control Act The Appdlant ple~tded not guilty to these counts; hence, thc matter 

pmcecdcd to the hearing. At lhe (';onduslol1 or the hearing, the learned Magistrate, III his 

judgment dmed 10 September 2021, ((HInd the Appellant guilty of H1C'SC two counts and 

sentenced him accordingly. Aggrieved wlLh the said cmwicLiol1, the Appellant flied this 

appeal 011 ihe fbHmving grounds, inter alia; 



I. 1114 T the leomed frial ,\iagistmte erred in tall' and/acr/hr IWI dismissing 

fh(! c/;<.lrge and tKqltitted tll{' Appel/ant when rhere was 110 E','idence 

produced hy the Prosecution to suggest that (h" Drug) {'tll/irated amllhe 

T>l'tigsfowul in pos.\(:"ISiOiI IFt:'!"C Cannabis ,'jariva, 

THAT lite leamed trial Mag;:"trme erred ill lal!' (<fId in/(Jcr/or I/O! laking 

inlo accowil that (lie Illicit Drugs Act ::004 mandated that Catilimle of' 

analysis I!ldrllgs nporr is f,winw/i1cic evideNce, but in tilt' absence uf";1(! 

Certf/ieate olaf/al)'s!.\' (!ld/'ugs would suggest (hat thC' cultivated drugs and 

Iht' drugs Jbllnd in POS)C5iSiurI were nOI drug'} ,heH'f(.m! the charge shuuld 

have heen dismi,ncd alld acqllilled the APfh'l!.lIIt-

J, TIlAT Ihe teamcd Alagistrale lifTed in law cmdfi:ld/fJI' faking into account 

Ihm the Appcffam was char:;;cdjhr Iht' wrrmg Ifefghl o/'fhe lllicjl as per 

the cowl! ;: (!lthc charge when fhere is 110 drugs {'xhihil!'!l h('/im? the cONI'! 

In ,hlSf iIi Ihe Heij{hl (IS per cO/m( 2 In the charge 

4. THAT tftc leanwd frial Magi.ltrafe erred in law and llu'{ j()r not taking 

imo (fccoUIlf that thcre were onlv ;: clear plastics oldricd leaves t~'ndcred 

us exhibits 1 & ], which the jll'oyccurioll rdied IIpun as evidence, bw flle/r 

weighl was r(.mgejh)flJ 4.00 grams /0 26,';' grams Imd the weight (~(the 21 

plants was 1426.5 grams hut it \j.us not tendered as exhibit because it went 

missing fllf'n:!i)({! tlli? :Jppeltanf stumld nor hal'e been c/targed with and 

there was no weigh! al3 L1 appear in the evidencc tendercd and having 

/lwr inconsisfem,y in the IITigln lhe charged should haw: heen dismissed 

and acqlliUed fhe Appellant. 

5. filA l' the {earned fria! Afagisll'atl! erred in law wul/{Ic{ jhr not laking 

infO (1(;'cmml thm PI'osecution lI'ilne'\5es failed 10 produce evidellce as to 

rhe ownership (Illite house and also ji..filcd 10 produce evidence ~I" (0 the 

mt'tU:.,t'ship (?/rhejackcl/rnmd in the vicinity of/he IUlus(', 

2 



6. .THAT rhe teamed trial Magi,'ilrate erred in fall' and in/cu;'f when he did 

/lot take into accmml thaI {he Prosecution witne.~·;\'es failed to produce 

I?vidmce that the Appellam was cultivating Ihe Widi drugs. 

7 111A 1'the trial A4agislrate erred in fml' (jIldfilet};)r flot laking into {lecour1! 

that fhe raid was illegal and fhe Prosecution/i.ii/eel 10 produce evi'(ifmce to 

.Hfgg<?SI Ihal the raid was legal as per the Crimitwl Pnxedure Act 2009. 

2. In view of the grounds of appeal, they are mainly founded On lht: contention thut the learned 

Magistral\} erred in evaluating the evidence presented befbrc him Hnd also failed to consider 

the non-production or the analyst reports in his judgrm::l1t Therefore, I NoaH deal with all 

these nppea.1 grounds togethel'. 

3. The Appellant's house was raided by a team of Police Officers who senrched it. During the 

search, tim Police found dried leaves believed to be Marijuana in the pocket (If a jacket and 

then another t}tll'ed of dried leaves wrapped in Ii newspaper. The A ppeHant then volunteered 

to lend the Police team to his fanll, where the Police found the ApPl.:1Hant had cultivated 2! 

plants of Madjuarm, The drugs \vcre later tested and cOIlfirmcd to be Cannabis Sativa, The 

AppcUantwas arrested ami il1t(~rvicv,,(~d< During I.he cllution interview, the Appellant 

ddmiHed that he had these dntgs in his possession and planted the 21 plants on his tllrm. 

4, During the hearing. the Appella!1t did not challenge the admissibility and truthfulness onlle 

cautinn interview and tendered it in evidt~nce hy i:·t)l1sent, 'The Prol'Je(:ution presented the 

evidence of six "\Illnesses; explaining the mid amI how they fhuna the drugs in his house am.! 

thel1 later his cultivation. 'rhe learned Magistrate fbum! the photocopies of the drug analyst 

reports inadmissihle in e·videncc. !Im,.,cver, the Prosecution presented the dmgs found in his 

possession and the copy of the caution interview {) f the Appellant as PnJsecutiOrl '5 exhi bits. 

5. The Appellant, in his evidence, did not dh;pute the Police raid and searched at his house, He 

admitted that the Police Ibuml these drugs in his place; one set was in the pocket of the jacket; 

and the other set was wrapped in a newspaper, lhe Appellant stated that he volunteercd and 
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led the Police team to his t:9!'m pnd sho\vcd them the 21 plants ofi\'1al'ijuana.fhe Appellant 

said that his deceased brothel' llsee! to rcslde in this house and was at home only on a ~hort 

visit. He fiJl1hcr claimed that his dead brother did the culllvation of drugs. llowcvcr, he 

accepted in his evidence that he admiued ttt;;: pe.sscssion or drugs and culti vat to!) as he \Vas 

tma\vare of'the law and \\<1n1<.:11 the Polict' to destroy them, 

6. In an appeal like this. the Court is vcry rChIcla11l to intervene in the judgment delivered by 

the hl\Ver Court. The Appellate Court must recognize and itHkcd must remember the 

advantage that the learned i'v1agisln1te had in seeing and hearing the witnesses bctbfe hin1. 

Tbis Court had no sLlch advantage or seeing the witnesses and observing their demerll)Ollr 

and dCpot1mcnt in giving evjd(;~nee, Hence, this Court must no! lightly intervene unles!) it 11m; 

~'Cru!illi.t\.~d t1H~ imrugnt~d Judgment of the learned 1\1ngislrate in order to determine \,"hether 

the learned Magistrate had erred in trlct and law in t'valuating the evidence and concluding 

that the Appellant was guilt}, in line with lhc evidence presented before the Court. In doing 

thut. the Appellate Com1 must not suhstitute its O\\f) vjew nl:'tout the t~vidence presented in 

the trial. 

7. Section 142 (l) of the Crimina! Procedmc Act slutes that every judgment deliverc(l by u 

Judge or a 1\1agistratc must contain the point or points fQquin~d to determine the deebion and 

the reasons for such decisioll, The Supreme Court of I"iji in Pul . v Rcginam 11~)741 

."JLan'Rp Ii 11974L.20 I"LR 1 (17 Janua!)' 1974) has given a descriptive and precise 

guideline ill fonmilaLing Lhe judgments ill [he ~'lagislrates' Court, v:hich 1 lind bTl'eat 

assistance. Gmnt CJ in Pol v Rcghmm (suprn) hud outlined thac 

".4s a xeneral rule, fhejlUZ!!,ment should cmmnence ,l'illt a description I?f the 

charge, IiI/lowed by the relevanr f1'l.mh. wn/the malerial t'vitience sel oW in 

COlTect s(lquelle!! in mJ1'ratfl'cfiwm. the idcnt~6'ing Humber rd" ("ach perrinenf 

witness beiflg Incorporated al the uppropriafe places, a/tel' lrhlch the 

;l1agislrate should state Wh(ll witnesses Ite helicl'('S and lI"hose (!t'idc/1{'// he 

accepfs or rejects and should pn.ll:(Jed to make hfs/indinr:,s (:(<Jd, app(l" fhe 

appropriate law 10 rhose .pu.:/s, and hi." reasoned decision; hcarillf;; iii 



mind throughout the provisions (~rSeC!ion 154 (1 j (~lflw Criminal Procedure 

Code. 

(f Ihese considerations are kl!p! in vie IV, not on~\' will it make Ihe lask of 1m 

appellate court easler, it might well fead toji.!wer decisions being apsel, " 

8, In view of the gutdelinc expounded if) Pal v Regimun (slIllnl), !hc Magistrate I'nt.!!';1 state 

what witnesses he believes and what evidence he accepts or rejects, In doing that, he should 

give reasolls for b(',lieving the witness and accepting or rejecting the evidenc0. To do that, 

the Learned Magistrate must adequately evaluate the evidence and the \vitnesses presented 

in the hearing. Determination or lhe reHahlHty lind credibi I it)' of the evidence 15 one of the 

main factors in this pmccss, It ,vQuld help the Court 11111.111)' determine which evidence to 

acccrrt or what putt of the evidence to refuse. 

9. In this maHef', the leamed Mugistrate hud discussed the evidence presented befbrc Ihc COllrt 

in detail and given his reasons telf his conclusion, thus maklilg the work ofthh; Court much 

easier. 

10. The Appellant did flO! ch''lllcngc the tldmissibility and the truthfhlness of the mn fession made 

in his caution intervimv and tlllL} temkrcd it in evidence with his consent. Accordingly, trw 

learned Magistrate hHd correctly considered the confcsslollll1adc in his caution intcfVic\v as 

a truth of facts tl1m he adiiiitted. Furlliel'more, the learned Magistrate 1;onsidel'ed all other 

evidence presented by the Prosecution 10 evaluate thc tnHhflllnc$s of the admission made by 

the AppcUallt in hlscaution intCl'vicw and lOlmd it afilrmative. 

11, One of the Appellant's main contention is [hut the learned Magistrate should have dropped 

charges against the Appellant \vhen he ruled out the admission of copies ofthc drug ana~ysl 

reports. I do not wish to engage in {t lengthy legal dlsCilssiol1 about lhe scope of Section 36 

of the !!licit Dl'lIgs Control Act Still, I must sl1Ite that the Semiol1 has only provided the 

procedure of tendering the analyst certificate in evidence. Therefore, the contention of the 
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learned Counsel fhr the Appellant thaI the learned t'v1agistratc slHluld have droppcd the 

charges against the Appellant has flO merits. 

12. The learned Counsel for the Appellnnt suhmitted tlmt the s('!lmlific analysr rcpot'! is a 

mandatory requirement to prove chargJ~s nnhis nature. rbc Court urlaw determines disputes 

based on legal proof rather than sdcnWk prooL (vide; State ~'Ri7ttllwlqa /1011t FJUC .Ulfli 
H,;iCfJJ.201.9 (/() .J4arch 2021)L It h a hurnan judgrncnt based on illcts and evidence 

presented bcCore lhe ('01111. The Court or /\ppeaJ of f':nglnnd in R v Turner ( 197511 All 

1':1{ 70) cxptaincd the relevancy and admi:ssibility of evidence of expert opinion by quoting 

(he vh~\.\ expounded by Lord \1nn~lle!d C:J in Folkcs v Chadd (1182) 3 Hug KU 157), 

wherc Lowtnn Ll said lhm: 

"lhe linmtiafion (!/ thexc rules was laid by Lord '\lan.~1ie!d cr in Folkes I' 

('Jzadd ((1782) 3 Dvug KB LP at /59) and was wd/laid, 'The opiniml (!l 

scienl(11c !lien upon proreujilc/S'. he said. 'ma)' be gire/l by men oI.H.:iem:e 

H'i/hill in their own sclenct', 'An ('x/n'r! IS opillion is admi8slM" to Jim/ish rlii.' 

C01.1I'1 with sciemlflc in/ormation which iy !ikc~\ to be outside fhe experience 

alld Jmowle(~f!,(! ofa/udge orjtn:l'. {lon lhe proven/acts ajudf!,c ol',iury call 

fiH'm !ltdr mvn ('onclusions lvilfuml help then die opinion I!l an expert is 

wmcccssOly. In such (/ case {If! is gin!ll dressed IfP in scien/ilie/argon ir mar 

make judgmcm more ili/lieul!. The!(l(>! (Iwf an expert witlless has implv.5sirc 

scicnt{/ic qualifications docs /10r bl' l/Wr /(1(:1 alone make his opinion 0/1 

molters (~f human lIature and behaviour widtill the limits o!m)J7fwlizr any 

wore helpliililian fitat oll.liejllJ'on tlwmsdres, but (here is (J danger that (Iil::)' 

mar fhink if docs . .. 

13 According~y, scienliCic evidence or expert opinions should be evaluated, tnking into 

cOllsideration the whole of the evidence pn:~scfHed dming the hC41ring. In this numCf. the 

Appellant admitteu the lluthfuil1CSS of the confession he made in his t,.wtion intel'vrc\v. 

Hence, the Appdhmt's admission ill 'he caillion int0r\'!t;w that he possessed the illicit drugs 

found in his home and then the eultiviUtOn or 2 t rhmts of mmijwma must be conskk~n:d as 
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sufficiently proven facts. (vide Section J 35 o1'thc Criminal Procedu,'c Act), The evidence of 

the Prosecution's witnesses t'l1garding the recovery of the illicit drugs at the Appellant's 

housc and the finding of 21 plants of marijuana on his farm ,vas not challenged 01' suggested 

Olhervvise. 

14. 'rhe Appellant's denmce was lilal (he drugs and the plan!s belonged to his deceased brother. 

The learned Mag:istmte had not ll!;J;Cpled his detenre. <file learned Magistrate, explaincd 

sut11cicm!y, giving reasons fe)l' nm ac(:cptillg the Appellant\ defence. Hence, I do not lind 

any merits in any of the Hppe,tl grounds raised by the Appellant in thiS Appeal. 

15. 1 lind the !asl ground of AppCHI thllt the raid or the Police was iUega! is irrdevant; and no 

need to discuss it. 

16. In conclusion, .I make the !(lllO\ving order; 

1) The App~al is dismIssed. 

17. Thirty (30) days to appeal to the fiji Court of Appeal. 

At SUV~ 
21 s1 Decemher 2022 

SOIiCI;~Orll 

Mllisamoll & Associate for the Appellant 
Office of the Director of Puhlic iJl'oseClltions for the Respondent. 
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