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JUDGMENT 

Ar)PJ~LLANT 

Appellant ,"'IUS charged in the Magistrate's Court in Labasa with two cOlmts of Sexual 

Assault, contmry to Section 210 (1) (a) oithe Crimes Act. The AppeHant pleaded not guilty 

to these two oflcnces. Consequently, the matter proceeded to the hearing,'fhe Prosc-eutiM 

prescmed c'vicicllce from: one \vilness, the vicllm's nmther, The Appellant gave (;vidtmce for 

the Defence. The Lellmcd I'v1agi~trate, in his judgment dated 8 April 2022, found the 

Appellant gUilty of both ('m1l1t~ and cunvicted the sam0 accordingly. The Appellant .vas 

SUbS(~qllcl1lly !!cntcl1ccd to !bur years and ten Tllollths imprisonl1H:!t1t .vith a non-parole pedod 



offour years on the 6 June Aggrieved ,\ittl lhe ::wid conviction, the Appellant t1!cd this 

uppeal on the follmving grOllllds imer alia: 

Ground 1: 

The Learned [ridl Afagistrale erred in law and in }ilCt when hl!HI'Offgly 

convicted ill(' Appel/ant by making ajinding fhal the dements I~(!he (Ufence 

were prol!l.m beyond remonabie d01lhr 

(;rmmd 2: 

The Leamedl;'jal Magistrate erred in law and ill jtle! when he wrongly 

convicfed the Appellant hy/idling 10 prY)l}er~v ana~t';;e all the evideNce during 

trial and made a .finding lhal then: was fl() inconsistelll ct'idellce led by rhe 

complainan{ PIT! that would 11<11'(' weakel1ed her cr-edibili(v 

GroWl£!.. 3'; 

7111.! reamed ii'jat ;\Iagistrate Cl'f't'd in lml' (Jud ill fact wilell he misdirecied 

him.wl/'IO believe that sillce rill' idenlify 0/ tht' Accmcd and rhe Victim ).!'as 

not an issui' P Iff recollectioll of "1'{,'I1ls to hi! more prohable {hull Ihe 

Appellant. 

2 The Prosecution allegcd that I hI:.' Appellant had contactcd the vagina of his youngest 

'laughter. who yvas one year old in 20 17, \Vilh his mouth twice in 2017. The first sHch incident 

occurnxl bcn-veen I February 2017 and 3] \'larch 2017, al1d the second occurred on 22 July 

2017. The Appellant and ~ht: Pro~ecllttOl1 '$ \vitncss, \\'110 is lht' mother ofthl' victim, \vcre 

married and living with their children during this period. 

3 For the purpose of convenience, I first Him 10 thi,; s,~cond and third grollnds of appeal. The 

~econd ground or appeal is fotmded on the contention thut the Learned lVlaglstmte failed to 

properly analyze alllOc evidence presented bc!()cc finding that there Wen~ no il1wnslstencies 

in tbe i..~viden>ce given by the Pn"sc(cuLion's ,,,Ilness. The third ground of uppeal is that til.,;; 

Learnt~d Magistrate erroneously concluded that the Prosecunon's \vitness's recollection of 
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~vems is mote ftl'Obable than the Appe!lant'~. Ii is prudent to determine these two grounds of 

appeal together as they arc linked to the correctness of the evaluation of the evidence 

presented hefo!'e the Learned Magbl.mle. 

4 In an appeal like Ihis, the COllrt is VCI'Y reluctant to intervcM in the judgment delivered by 

the lmver Comt The AppelitHe Court mllst recngni7J.! and indeed must remember the 

advantage that the Learned Magistrate had in seeing and hearing the witne~,ses beiore him. 

rhis Court had 110 slich advantage of seeing thcw ~tnesses and observing their demeanour 

and deportment in ghdng evidence, T fence, this Comt rl1Lml not lightly intcrvene unless it has 

scrmintzed the impugned Judgment ofthe Leamed Magistrate in ordcl'to determine whether 

the Learned Magistrate had erred in llU;:L and law in i.waluntil1g t.he eviden(.~e and concluding 

that the Appellant was guilty in line '''Iith the evidence presented before the Cour!. In doing 

that, the Appeltate Court must not substitute its own vic\\' about the evidence presented ill 
Ihe trial, 

5 Section 142 (n of the Criminal Procedure Act stales that ever,Y j L1dgment dellvcred by a 

Judge or a l\'lagJstrate must containlhi:: poin1 01' points required to deterrnine 1he decision ami 

the reasons for sLlch decision. The Supreme Coml of Fiji in Pal \' Reginam [19741 

FJLawRp 1; (19741 20"'LR I (17 January 1974) ha~ given a descriptive and precise 

guideline in !clrrl1uhlting the judgments in the ~v1aglsll'tlte~' Court, which I l1nd of a great 

assi!>tmKe, Grant CJ in Pal v Reginam (sulmi) had outlined that 

"As a goneral rule, IhejllCl:<flU'nf should (,Imlmelle/! with a descriptioN ql tlw 

charge, /iJllowed hy the rf.'/evam (il'ems ami the rna/erial evidellc(? S'('j our in 

correct .n:quence in nal'n1tivejilnn, the identij}ing number oleach pertinent 

witness being incorporated at fhe appropriate places, ({Iref' which fhe 

Alugistrate should ,vlule what wirm:sst's he bdieves and whose evidence he 

occepts 01' J'e,jf:;'c,,\', and should pmceed to nU1ke Itisjll/dings O/ji..Wf, apply fhe 

appropriate law to thmlJ facts. ami give his reasoned decision; bearing in 

mind fhroughout the provisions a/Sec/irnl 15 J (f) (~rthe ('riminal Procedure 

Code, !l rhese cOtHid(!I'(llions are Jwpt in view .. nol only will il maJw the task 
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of an appdfale COllrt cosier, if m(f{hl u'dl lead to jewel' decisions hcing 

upset. " 

6 In view of the guideline as expmmdcd in Pal v Ilcginam (supra), the :vlagistra!e r11U!.>l state 

whm witnes.s!?'> he believes fltlClwlmt evidence he accepts or n:jccts, In doing that, he shOUld 

2,ivc reason!.> fix believing the \vltness Hnd accepting or r~jectitlg the evidence, To do that 

the Learned fvtngistratc musl adequately evalmHc the evidence and the ,vitnesses presented 

in the hearing, Dclem1inalinn of the reliabillty and credibility or the evidence is one of the 

main fut;wr!.> in this process. II wmlld help the COLl!'t finally determine \vhicl1 evidence to 

accept or what part {1 f till\ ~~videllce to refuse, 

7 In this mutter. the Leamedt'-ilagistl'atc had disclIssed the evidence presented hefixc the Court 

in detaillllld glven his rCll'>ons for his cOllclusion, thus making the ,I<ork or this COlll't much 

8 It \\oulJ be prudent 10 discuss the prindple pe11ail1!ng to the evaluation of' evidence and 

determining the c\ idential trll5tworthine,>s of the evidence. Then I shall procclxl to examine 

\vhe!her the Learned MHgistmk had ndcquntd:v evaluated the evidence (0 conclude that there 

'vcr(' no inccll1si!'.lcncles in the evidence given by the Proseclltion's witness: thus her 

evidence is credible. 

9 Kulatullga J in State v Solomonc (Jurat (He Criminlll - HAC 14 of ,l02l} has explained 

the test of determining !lle testimonial trus1worthirwss of the witTles':> on the baSIS of 

credibility and rdinbiHty of!hc evidence. >vhere I lis Lordship hdd that: 

"IH ct'fl,videring the testimonial trustworthiness oj a witness therr CUt' two 

aspects that a COW'! is required to cOllsider. One is the credibility 01' w:racitr 

and the otfter is fhe accuracy and reliability. rhe /imner relafe to the 

wilness's sirlcef'iry. that is', his Of' her willingness to sp{~ak riw fruth as the 

wiiln'ss believes it to he. Thc latter concerns nlld relate to the actual (H'CUi'atT 

ti1(? wiflle,ss 's teslimonr Die l.Iccw'mT a wiwesy's icstim(my involve''\ 
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consid<'>;'11IiOfl8 of' the H'i(n~ss \' obilitv to accurate/v ohserve, recall and 
, .' y 

recount the evenlx in is:w(!, Hilu.m ofte is concerned with a witness's veru<'ily. 

one ,speaks ollhe witness '" (.Tcdibilify, Irhen om! is col1cerned 'with the 

m,;cura(v of a witness ~\' testimony, one speaks <?tllle reliahility (!illiat 

testimony, Ohviml8~V a witness whose evidence on a point is flot credible 

cannot give reliable evldenC(f on dw! pOint. The evidence (da credible. lhal 

is, rfH honest witn(?s's, may, lwwever, still be tmreliabh.·, {Ilide: It 1'. Alorl'isse:v 

(1995),22 OR, (3d) 5N (C',A), Doher~vJ,A, (a! p. 526), 2014 j"fB(~4 74 

(CanUf) and R, t'. nc" J009 Of.'CA 56, 2440.".1,(: 288 It v, N,C., 2009 

( ')ltf(' • 5'6 '~1.1 ,) ,j (" "8b"1" ), , .. i1. 1 L-f"1 t ,~-"1.. " .. .k () 

lO ConseqLlently, the Court should first look into thc credibility Or H10 veracity ortli~ evidence 

given by the \viirmss and then prm.:e~d to consider the rellabil ity or accuracy oftnc evJdence. 

A discredited witness is obviously unreliable; hmvcver, a credible, honest vdtm!ss mily be 

unreliable. An honest \vitncss may not have mx:ufately observed the events that the witness 

is descrihing. Therefhre, this Courl must cardidly e:xarninc the Judgment of the learned 

Magharute to see whether he had cOlTectiy condw.1ed the Prosecution witness is credible und 

reliable. 

II In order [0 determine the credibility and the reliability of the cvldcl1ccgivcn by a witness. 

the Comt shOUld cOllsider the promptness/spontaneity, probability/improhahllity) 

(,:{lI1sistcncyiincnnsistcncy, cmHradictions/omissions, intcrcsledness/ci]sintcl'cstedness/bias, 

trw demeanour flnd deportment in COUlt and the evidellce of cot'I'Ohora1ion where it is 

relevant (vide ltfattl,Wrvui l' Sttlte {20J6! FlCA 1 HI; AAll0036.2013 (30 September 20l6t 

St(lte l' .. ~'()I()m()llf! Quftli (lIC Criminal-l.lAC14 of2(22). 

12 Having carefully purHued the c\ idellce presented bdbre the Magislrate's Court, ] observed 

ccrtain Inconsistencies 111 the evidence given by the Prosecution's witness, She has given 

contradictory versions of events regarding whether the Appellullt contacted the vagina nfthe 

victlm with his mouth in respect of the second count She explained In her eVldenc(; that 

when she \vcni to the rolml 10 check on tho children on the night of the 27th of July, 20 i 7, 
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she saw lh~ Appellant \V"lh under the blanket, kneeling. The vktim alld the other chtld weI\:' 

\H,tching something on the nlobHe phOlh;. lind the victim's undergarment \vtls removed. The 

'vitness said she saHi Ihe father's mouth close to the vagina. She then told the Court t/1(' mOllth 

and the vagina v"cn~ together. The: Pw::Yc('UWr then asked het when she pu!l('d the blanket 

lim\; close the farhct"s rrHHllh 'vas to the dl1ughier's vagina, to which she answered il \\i\S !lext 

to each other. (ride,' page 41) (~lthi? copy record!, D~lring the cfoss-c:\amimllion, the witness 

said the Appellant Ht;ked the · ... agina 0(' tbe victim. Mde page 61 of {he copv record}, 

According!y. Ih~ wilnes!; has given three different versions; one is that the !llther's mouth 

\vas closed to the vagina, then the mouth ami vagina \Vell: together. indicating they were 

touching, and the third is that he IIdea the victim's vagina. 

U According to the witness, she saw this inddent when she rcmov'co the bh:mkcl Ihal <:overed 

tll(; /\ppellanl. There is no evidence explaining where the witness \VHf> standing \vhen she 

pulled the blanket It is lIndear \\:11cll'ler she was. standing: in a pORition where she could 

accLirately sec the fill.:e of the AppdhHlL The Learned t'v1agislrt1le had not (onsidet'cd tht:se 

facls in order to dctermtnc whether the \v[mess had accurately seen wllat was happening 

under the blanket \-\hen she removed il.nw inconsistency nalure or the explanation of 

whether the Appellant's mouth l,vas :JctuaHy touching lhl::' vagina of the victim or was dose 

to ih~~ vagina of the victim crC/H':S 11 !l:usolUlble doubt about Ihe acc.uracy of the observation 

maue hy the witness when :-hc n:nmved the blnnkct, t!1u5; ct'l)altng further dmlbt about the 

rcliabil ity of her evidence, 

r 4 RegardIng the Ilrst cmmL the witness sflid she \vcnt to check the children in the bedroom lIs 

they were silent. Then Bhe saw the Apperkmt was under the blanket and \Vi\S kneeling. His 

mOLith \-HIS on the victim's vagina, She then stated that 11K: Appt.'lkml nad given the phone to 

the children and thl'll taken offthclr pants.. and his mouth WliS on the \il1gina. (vide, page 50 

o/the copy record), IrtheAppdlmH \\:Hs under the blanket and kneeling, \\as it possible tor 

the witness to sce the Appellant \VllS removing the victim's PRlltS'!' It appears that the 

'.'.,,(mess's l)vidence that the Appellant gave the photic if! the t:hHdren and then removed Ihe 

v'ictim's undergarments \-HIS fl Spccullltiol1 than an observation of CVCf1(S, thus creHting a 

reasonable doubt abOllt the reliability 01'11 .. :[' evidence, This creates (l limher doubt about the 
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probability and accuracy of Ine evidence given hy the witness. The Lcmneci Jvtagisirat.e has 

not considered the~e issues in his Judgmt:nL 

15 The Prosecution's witness reported this incident to the S()ciulWe~fare office after the 

Appellant obtained a Domestic V loience Restraining Order against her. The Appellant lind 

the witness "vere separated and engflgoo ill a baute for the custody ofthe!r children when this 

aHegatiol1\vas reported, rvtoreovcf. the Prosecution's witness had complained to the Police 

against the Appellant, alleging that he bad assaulted her. The v.'lll1ess explained in her 

evidence that she reported to the Police about the assault by the Appellant before thCf>C two 

alleged incidents occurred. (vide; poge 63 (~l the COP)' record). The udditionai evidence 

adducoo heflm; the Learned Iv1<igisirate pursuant to Section of the Cr'imlnn! Procedure 

Act estabJishiJd that this itlleged assault occurred on the 30th of July 2017. That was eight 

days <Iner the second alleged incident and a fc\v lTlonlns aller the firstinddcnt Accordingly, 

the explanation given by the 'witness \vhy she did not report these incidents [0 the Police 

\vhen she reported the incidcmt of the Appellant's assault. is noll1ccurate and creates doubt 

about the veral:ity of the evidence given by the witness, 

16 The above~discusscd im;onsistenl nature ofthe evick:nce given by [lie Prosecution's \vitness 

must be evuluuted, takIng into .:on~;ideruti(ln the fil(;ts discusscd in paragraph 15, io determine 

the evidential H'Ust\votthlness of her evidcl1t:e, 

17 In paragraph :if{ of the Judgment, the Leamed Magistrale staled that he is more inclined to 

accept the Pm~eclltton 'Il \VitncSfi's evidence dum the Appellant's evidence, Tbe Learned 

Magistrate further Stilted that he had no l"Cason 10 dishelieve the COInphlimmt on the point 

that the Appellant had licked the victim's vogimt It uppe.lrs that the leamedMagistrate had 

ut:cepted the evidence of the Prosecution's witness on the basis of a CotHparisoll between the 

Prosecution's \vitncsi\ and the Apf'fcliam. 

IS Inlhis case; the AppeHam and the Prosecution hud presented different versions OfLhc event. 

In such circumstances, the Court mllst consider the whole of the evidence adduced in the 

trial, induding the evidence of the Appellant, 10 determine whether the Prosecution has 
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proven beyond reasonable doubt lhm the Appellant committed these crimes, The task nJ'the 

Court j" not to decide \\"ho is ll(:ccptablc between the ComplnrlHmt und the Appellant 

19 Brennan J in Libct'uto and Others y 'l'hlL.Q~leell ((1985) 159 CLR 507 at ~J~) has 

succinctly discussed the appropriate approach in a case where there are conflicting vcr::.iotls 

or evidence given by ttw Prosecution \vitnc,sscs nnd the Defence \vlHlcsses. Brennan .r hdd 

that: 

"tVhcn ({ cas~> turns Oil a nm/licl hetlt'l!cl! fhe eric/enc!' of a prosccUfioJ1 

1filness and the cl'/dcllcc q/a defence lrifm:ss, it is cmnll1ol1pl(JeefiJl' a,iudge 

ro invite u JW)' fo ,:ofisider rhe qllestion: II'ho iii' to be bdh'1'ed? But if is 

csscllfial to ensure, l~F sui/aMc dirccthm, Iha! the answer to fhat question (' 

which IheJm:1' would doubtless ask lhcmsclvcs iii any eFt'l7!) if adverse to the 

d4ence, is no! taken as conclllding tile jimlt' whether the prosecution has 

pnn'('d bCl'OIu/l't'{.fsOIwhie dOllhl rhe issue which if beurs /he OrlUS a/provil/g 

I1lCjl/!:l' IIIIIS! be told that, even i(tl!cypre/er 1111: eI'i<il'l1cejur fltt' pmscclffiOll, 

they should 1I0! cOl/viC! Im;'.!s:; (/ley (ire saris/ied heyond reasonable doubl Il 
the I/'Id/i 0/ fhal ('Fidencu, The jllry must he fold tlial, ,'i'i'fI if /!/tT du no! 

po,;,ilirc(r bdieve lhe eririellcc i)r the de/imce, tiwr cantlOI find wi issue 

agaiml fhe accllsed coflfnllT to that evidcnce {f'that evidence gh'('s rl~"t' fo (J 

reasonable douht ax to fhat issue, His HOI/oil!' did not make cleor fo Iheiw:\', 

and the omission Has hard~l' remedied by acknol!'lcdglJlP, liral Ihe qW:stioll 

whom to bdiere l~'.:1 gtoJS simpli/icatiol1. " 

20 Busrmyake.fA in Gmmdur V State 1201;;1 F,.Ct\k .'\.'\(10071.2011 (2 ,huJlHuyl015h 

\Vhile accepting the principle c;;;:p~)lIllded in Llherato (supra) and R v Li (Mtilra) held thaI: 

"Tile learnedju£l,r;t' directed tlie Assessors /() ,lInd the appellant guilty or nol 

guilty by considering whose evidence lhc,r he/leI''", L~)' so doing the Assesso}'s 

Iwvt' beef! misdirected lrith regard to {he hurt/co Cf/jWOO/: and then::h.F C(WSfHi 
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a miscarriogc (~ljuslice, 17'/{: AssessO/~s' may helien;.' the ei'idence (?fEmma 

and disbeli{!V(? the evidence of the appellant. it does not mean thai the case 

has heen proved beyond a reasrmab/f doubf, If.' qlier COIlS ide ring lhe evidence 

(~llhe whole casco a rea,wmahie dOl/hi is creoh'd ill fhe un'mb" (I/the Asses,vol's 

with regard to the guilt afthe appellam, the appellant is entitled to the luml!jlr 

ojthat doubt and enlilted to an acquillal. 'fhe courts have held in (I series ttl 

('(IStS thm if is not correct to .lInd the guift of the accused by allowing the 

Assessors to believe either party" 

21 Considering the reasons discussed above, it is my opinion that it' nU these issues discussed 

above. pertnining [0 the evidence given by the Prosecution's witness, \ven: taken into proper 

l:o!l!;idemtion, together with evidence given b,Y the Appdll:Hlt, Lhe conclusion would have 

been favourahle to the AppeHfH'lt. 'rhe Learned Magistrate had cm .. H1cous!y failed to consider 

the above-discussed evidence with the apptk~lble legal principles and concepts before he 

nmched the conclusion that the evidence or the Prosecution witness was credible, reliable 

and consistent. Htm(.'.c, I find the conviction emered ttgail1si the Appellant cannot be 

supported, having reg<tl'ded the totality 01' the evidence mlduced in the hearing, Thus, I am 

satisfied that a substantia! misl~arriage of justice bus occurred. 

22 III that context, I tlnd thcn~ is a reaflon l()f me tointt:rvenein the Judgment of the Leamed 

Magistrate pursuant to Section (2) or the Criminal Proc:edmc Act. I do not find this is Uti 

appropriate case to have H rtHrial hclhre anuther rvlagistl<l:te. 1 accordingly make the 

follmvlng orders that: 

i) I'he Appeal is il!lmvcd, 

H) Tile conviction dated 8th of April 2022 is quashed and !he sentence dated 6th 

of June 2022 is :illl aside, 

9 



23 Thirty (JO) days to appeaJ to the Fiji Court of ;\PP('dL 

Holt. l\lr. ,Justice RD.R.T. Rajaslnghe 

At Suva 
21 st December 2022 

SoHcif~ 
Office of the Lt~gal Aid Cotnmi~sion kw the /\ppeilant. 

Ot'li,e of the Directof of Publk Prose,:utiot1s fi:H' the R\'C'ipolldenL 
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