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B Legisiorion:
1 Employment Relutions et 2007 (“ERA™: s 33,

Cause and Background
1. "The employer appeals against the decision of the Employment Relations Tribunal

(“Tribunal™} of 15 july 2019 wherein it held that the termination of the employee Mr. Arun
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Prasad was unlawful and uniair, [t therefore ordered the employer to pay the employee a sum

of $8.8440 for unlawful termination and $4.420 for unfair termination.

Mr. Arun Prasad was employed by R.C. Manubhai & Co since 23 October 2016 as a Yard
Supervisor. His employment was summarily terminated by a letter dated 08 September 20617

which reads as follows:
“You are being terminated due to audit gueries and varinnce in yard as per audif report”,

On 8 March 2018, Mr. Arun Prasad filed a grievance which did not settle at the Mediation Unit

and was therefore referred 1o the wibunal for hearing and determination.

Tribunal's Findings

In dealing with the claim for unlawful dismissal. the tribunal examined the reasons for the
termination as outlined in the termination letter. It first looked at the allegations of stock
variance. The tribunal referred to the evidence of the employer's witness Mr. Khan who was
the Audit Manager. His evidence was that the issue in this case-was not stock variance. After
referring 1o the evidence of the employer’s witness. the tribunal found that the employer did
not provide detatls of a stock ~take or an audit report to the tribunal. |t further found that the
employer failed to establish that the worker was even questioned abowt the variance. It

therefore concluded that this allegation of stock variance was not met by the employer.

The termination letter also stated that the worker was terrinated due io audit queries. The
tribunal went onto examine this allegation as well. The tribunal stated that in presenting its
case at the hearing, the Audit Manager suggested that the reason for the dismissal was failure
to explain the unavailability of certain invoices. The sribunal found that this allegation is not
clearly referred to in the termination letter, The tribunal stated that the phrase “sudit queries’
mentioned in the teemination letter is “rather ambiguous since it does not muke reference to a

suhject matter”.

Having found that the termination letier does not state the reason for termination to be missing

invoices, the tribunai still went onto analyse the reason raised at the hearing by the emplover
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which the émployer contended was the basis for the termination as the emplover had tendered

some emails which made centaln inguiries about the mvoices,

7. The tribunal then worked out which emails were addressed to the worker where enquiries were
made about the invoices. The tribunai did not consider the emails swhich were not addressed to
the worker. It found that the emails dated 16 August 2017, 21 August 2017 (2 emails), and 23

August 2017 were addressed so the worker,

8. Thetribunal then referred to the evidence of the worker. His evidence was that he was admitted
to the hospital from 14 to 17 August 2017, He was given medical sick sheet uniil 19 August
2017, The worker testified that he returned to work on 28 August 2017 as he was on leave up
tifl that date 1o recover from his illness. The worker also said in his evidence that he could not

respond to the emails as he was away from work.

9. The tribunal also reforred to the employer’s-case when it raised concerns that the worker had

produced to the tribunal all medical certificates except for the most relevant medical certificate
which would have established that he was on leave up to 28 Adgust 2017, It also considered
the employer’s argument that the worker’s preliminary submissions states that he returned to
work on 21 September 2017 and gave further consideration to the emplover’s analysis that the
reference to the month of September should be to August. The emplover submission that the
worker's claim form does not Include what he had informed the tribunal at the hearing was

alse taken into aceount in dealing with the claim for unlawful dismissal.

10

In response 1o the emplover’s submissions and evidence, the tribunal considered the worker™s
contention that he bad banded over all reports to the HR Division of the Company and that his
prefiminary submissions regarding when he returped 10 work was an error, It should read 28
August 2017 and not 21 September 2017. The worker's evidence and submission refuting that
the emplover discussed with him the issue regarding the invoices mentioned in the email of 21
August 2017 and that he is aot required to give evidence in the claim form but at the tribunal

wits also was considered by the tribunal,
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The wibumal referred to the evidence of the emplover's witness Ms. Samy. She testified that
she could not confirm whether the worker was at work when the subject emails were sent. The
tribunal also referred to the medical certificates of the werker which recommended leave from
910 19 August 2017, The tribunal accepted the medical centificates and the worker's evidence
and concluded that it was possible that he was on further leave from 19 August 2017 and that
he was away from work during the period of the email communications, The tribunal accepted
the worker's evidence and contention that he was unable 16 respond 10 these email messages

because he wus sick und away from work during that period.

The tribunal found that the employer could not establish that methods other than email
communications were used 10 make inguiries from the worker about the issue. The worker's
evidence that he was not physically interviewed by the management regarding the issue was

not challenged by the emplover,

. The tribunal concluded that because the worker was out of work for a considerable period of

time due to an illness. it would have been reasonable for the emplover to seek fresh explanation
from the worker about the disputed issue after returm to work. The tribunal found that the
employer could have interviewed the worker or sought written explanation. rather than
terminating the services for nof responding to the emails when the worker was away from
work, The tribunal concluded that the employer had not made the inquiries from the worker
regarding the disputed issue in a reasonable manner and that the employer had not afforded a

reasonable opportunity to the worker to respond to the gueries.

The tribunal stated that the employer cannot arbitrarily terminate the worker's employment, It

referred to the emati of 21 August 2017 by the employer which stated as follows:

“Let’s screen their loading within 24 kours, if we find any clue, we will terminate them
tomorrow, even if we can’l get evidence, we will terminate them tomorrow based on Yard -

@3 variance.

The tribunal found that this email by the group HR Manager refers to the worker and suggests

that the worker was to be dismissed anyway. The wibunal stated that in summary dismissal
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cases, the employer should establish that there was a proper cause under s. 33(1) of the ERA

and that the correct procedure was used in terminating the worker, The tribunal then examined
whether the employer satisfied the requirements, This was a case of alleged gross misconduct
and disobedience of lawful orders which allegations, according to the tribunal, was not

established at the hearing.

16. The tribunal found that the employer’s case was drastically different from the grounds of ;
disraissal as per the termination letter. The reasons for the termination in the letter was both
vague and not supported by the evidence. Based on its analvsis of the evidence, the tribunal

found that the termination of the employment was unlawful.

17. In determining whether the ternyination was fair or nol, the tribunal relied on the evidence that
the termtination letter was dated 8 September 2017, The worker’s evidence was that he was not
assigned with work and his ordinary duties after he returned to work. The worker was asked to
train a fellow employee for his position. Further evidence from the worker was that the HR

Manager instructed another emplovee to type his termination |etter and dictated its content.

18, The tribunal found that an element of bad faith was present when the worker was not assigned

with work after his return from sick leave. The worker had said i his evidence that he trained

a fellow employee for one and half weeks. He did not have much 1o do at work. He was roaming

around. He felt ashamed as. people were asking him what he was doing, Having accepted the

evidence of worker, the wibunal found that the conduct of the employer unnecessarily
humiliated the worker and caused injuries to his feelings. The termination was therefore found

o be unfair,

Grounds of Appeal
19. The employer has raised 5 ground of appeal. It says that the tribunal erred in law and in fact

in:

L. holding thar the emplover arbitrarily termindted the worker s emplovment because of an

emal doted 21 August 2017 i which the emplover vepresented ther even if theve Is re

evidence, they would terminate the worker when the email that was referred to applivd to
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a 24 hour screening process only by which further evidence swas being sought and the true
mearring and effect of the email was that if no evidence was found within the 24 hour period,
the termination would proveed based on grounds already existing and there were sufficient

grounds other than evidence souwght 1o terminate the worker.

1o,

holding that o proper cause wnder s. 33¢ 13 of the ERA was not shown when the evidence
clearly showed thar the worker refitsed amdior weglecied to answer the queries by the

foner iy discrepancies found in the andit report,
emplaver 1o clarify discrepangies found in the audit report

3. holding that the auditor had 1o give evidence about the audit report when the issue with
the worker was not the audit report itself but the fact that he failed or reglected to keep

proper records amd to anssier the queries by the emplover to assist in their investigation,

L holding that the termination was done is such a monner that it caused the worker
mumitiation, loss of dignire and infury to his feelings when there wus no evidence io support

this and further erred in envarding damages under 1his head,

3. holding that the worker was away on sick leave and therefore could nof answer the emails
when there was no medicol report or sick sheet provided to support this statement and
Further the worker s own evidence showed that he came back 10 work amd claimed that he

was idie which gave him sufficient sime (o assist the worker in their investigations.
6. awarding any dumages o the worker.

Law and Analysis

20. 1 will answer grounds | to 3 and 3 collectively. One must cead the judgment of the tribunal
holisticaliy and not selectively 1o get confused. It is clear from the judgment that the principal
reason why the wribunal found that the ermination was uniawful was that on the evidence
before it, the emplover could not establish the reasons for the ermination. It did not arrive at

its findings only on the email of 21 August 2017,
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The tribunal did state in its judgmeni that the email from the emplover dated 21 August 2017
indicated that the employer had decided to terminate the worker anyway but that was not the
sole basis for the finding on unlawful termination. With its principal findings that the employer

could not establish hts allegations, the wribunal used this email to strengthen its findings.

. | am not satistied that the tribunal erred when it looked at this email 1o find out the motive of

the employer. The email is minted in that it reveals that the emplover had already made up its
mind to terminate the worker and that it was looking for more evidence o justify the

lermination.

. That email by the emplover states that there is sufficient 2vidence on vard variance. There

never was any evidence on vard variance. [f there was, the evidence would have been tendered

in the {ribunal.

. Further, the emplover's witness testified that this case was not about stock vartance. Why then

did that email say that there was enough evidende on stock variance and that the termination
could proceed on that basis if this case was never about stock variance? Given the disparity in
the eraployer’s position, at the time of issuing the dismissal letter and at the time of the bearing,
it was prudent for the tribunal to look at the motive of the employer to assess the lawfuiness of
the dismissal. In doing so, the tribunal relied on the email of 21 August 2017 which | find was

a relevant consideration.

.} am not in a position o find any error in the tribunal’s consideration of that email. Even if the

tribunal was wrong in using this email to make a finding on the lawfulness of the termination,
{ do not find that the employer has shown to mie that the tribunal had erred in making a finding

otherwise.

Let me look at the reasons for the termination myself. There was no evidence that there was
stoek variance at the yard. No one gave the evidence of what was missing from the yard. There
was therefore no proper evidential basis for the tribunal to find that there was stock variance.
The tribunal was correct in holding that the allegation of stack variance was not established by

the emaplover.
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27, The wibunal further found that the employer's allegation that the worker did not respond to the

email queries about the missing invoices could not be established as it accepted the evidence

of the worker thal he was not at work until 28 August 201 7.

. The tribunal found that the employer could not establish that the worker was at work when the

emails were sent to him for him to respond to the same. The tribunal alse found that the
emplover could not establish that other means of communication was used 1o inform the
worker ta respond to the queries regarding the missing invoices. | have no reason and basis to
impeach the findings of the tribunal. Betore | ook at the evidence of the parties to scrutinize
the allegations, it is important that | make my observations abour the way the employer has

outlined the reasons in the termination letter.

CHis my view that the letter of termination did not make any ablegation abowl the worker not

responding to the queries regarding the missing invoices. If that is not specifically mentioned
and outhined in the termination leter. the employer cannot rely on that reason 1o justify the
termination, The emplover had an unfair advantage over the employee when it was allowed to
raise allegations at the hearing which did not form the basis of the teemination. | would not
have even entertained the allegations at the hearing which did not specitically form part of the

reasons for the termination. The wribunal, however gave that benefit to the employer.

-t is my finding that a mere mention that a worker is werminated for sudit queries does not mean

anything to the worker, The worker needed to be informed about the subject of the audit query
and the issue arising from the audit query that constituted a lawful ground under 5. 33 (1) of

the ERA to sumrmarily dismiss the worker.

A general ground under which the employer can bring in any allegation a1 the hearing is not
fair and should not be allowed as it prejudices the worker and goes against the spirit of the
requirement of the law that the worker should be provided with written reasons for the
dismissal. The written reasons for the dismissal requirement (s 1o easure that the worker knows

clearly and without any uncertainty why he is suddeniy deprived of g right to earn for a living.
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32. Even in the appeal before me., at ground 3, the emplover is rafsing that the worker failed w0

keep proper records and that the wribunal erred in stating that there was no audit report when
the issue was fiot about the sudit report. The emplover has not stated anywhere in the
termination letter that the worker had net kept proper records, All it says is that the worker is
terminated due 1o audit queries and stock variance. There was no audit report tendered in
évidence to the tribunal to even establish that there were concerns about records not being kept

properly and that the issue was brought to the attention of the worker,

33.1f the employer is rajsing that there was audit queries then it must establish that there was »

report 1o that effect. [t must also show that those queries were brought to the attention of the
worker who knew that he had o respond to the queries and that he was given 4 reasonable
timeframe to do so. None of this was established. | therefure do not find that the tribunal’s

rentarks that there was no audit report tendered in evidence can be flawed in this instance,

34. In any event, [ do not find that the employer established that the worker did not respond to its

queries about the missing invoice, The worker had stated in his preliminary submissions that
he was not at work when the emails were sent. He maintained that position right throughout in
the hearing. It was then incumbent on the employer to establish, using whatever system  uses
to record the attendangce of the workers, that the worker was at work and that he deliberately
failed to respond to the queries within a particular timetrame which was reasonable time to

respond fo the issues,

35. There is no doubt that the worker was suffering from ill- heaith. He had tendered medical

certificates to establish that he was admitted to the hospital and then on medical leave. It was
open to the tribunal to accept the worker’s evidence that he was on leave antil 27 August 2017
and that he started work on 28 August 2017 as the employer did not provide any contrary

evidence to this effect,

36. The employer overlooks the fact that it is for the emplover to prove each and every allegation

that #t made against the worker to terminate him. It is for the employer to establish that the

worker was at work ai the time it made the gueries. It did not establish that in evidence and
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46,

41.

now in the appeal improperly requires that the worker must establish that he was away from

work. The onus is not on the worker to provide evidence of the allegations.

The employer’s counsel tried to establish from the emails that the worker was at work. {targued
that the emails indicates that the issues were discussed with the worker and that he was also
asked to stay overtime, if need be, to send the missing invoices, The employer says that if the
worker was not al work, why then would the emplover write and say things like “as discussed”

ot "work overtime'?”

.1 cannot understand why the employer is asking the tribunal and the court o find from the

emails that the worker was present at work, Why could it not tender some cogent evidence to
establish that he was at work” Every peivate company has a way to record atendance of
workers. It is not that difficuli to provide evidence to that effect. It was the responsibility of
the employer to keep its evidence properly. The worker had filed the claimed within 6 months.

Fdo not expect the employer to destroy the attendance records so guickly.

. By stating in the emails that the issue was discussed and for the worker to stay afier hours if

needed dogs not establish that the worker was at work, | say this because the employer was
even emailing the worker on 16 August 2017 when he was admitted 1o the hospital. That email
was also tendered in evidence. That email was addressed fo the worker and made inquiries

about the missing inveices.

This in itself shows that the emplover had been sending emails to the worker when he was not
at work. The emplover did not even care that the worker was not at work and admitted fo the
hospital, It just blindly sent emails expeciing the worker o respond. This strengthens the
ribunal’s findings that the worker had no idea that inguiries arg being made from him, He was

il and at home, He had no time to respond to the emails.

In the appeal, the counsel for the employer argued that the worker could have responded to the
emnails when he returned to work. The counsel deliberately avoids the tribunal’s findings that
the worker was not given any work and asked 1o train & fellow employee, 1 he is not allocated

work, how can the worker responcd to the emails? | have no basis to hold i favour of the
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employer that the worker had deliberdtely refused to respond to the queries regarding missing

invoices, The tribunal’s principal findings cannot be disturbed on any cogent basis.

42. There was enough hasis for the tribunal to find that the worker was embarrassed and his
feelings hurt during the process leading up to the termination when he was neglected at work
and asked to train someone else for his position. He was not formally terminated but was shown
that he was not wanted at work. His feelings were definitely hurt, | have no basis to upset the

findings of the tribanal.

43. T am not shown any basis on which the iribunal’s assessment of the compensation is flawed, |

cannot disturb the findings on the award of compensation.

Final Orders

44, In the fnal analysis, | make the following orders:
) The appeal is dismissed, I affirm the judgment of the tribunal,
{8 F order the emplaver to comply with the order of the tribunal within 14 days.

(c) I alse order costs against the empiqqujn the sam of 33,300 to be paid to the worker

within 14 days. , R
i
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Hon, Madam Justice Anjalo Wad T

Judge — High Court Suva 7
2311, 2022 e

To:

L. Sumuel K. Ram for the Appeliant,

2. Minisiry of Employment, Productivity und Employment Relwmiens for the Resposdent.
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