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IN THE EMPLOYMENT RELATIONS COURT 

AT SUVA 

APPELLATE JURISDICTION 

CASE NUMBER: 

BETWEEN: 

Armearances: 

A. Catchword,,.: 

ERCA 21 OF 20BI 

R. C. MANUB!:!AI & CO 

API'ELLANT 

ARUNPRASAD 

RESPONDENT 

Mr. Padarath. N. RtiJr the Appellalfl. 

MI'. MafaigllslI. L. for the Respondent 

Wednesd({v 23 November 2012 at Suva, 

flot!. Mad"lfI JU.(tice Anja/a Wali. 

EMPLQYIl,fENT LAW - ,wHlmury dismissal ojfke emplrJJ1et' - whether ,Iismissallaw!ul olUlfair - tl,t! OIlUS is on tlte employer 

to establish the aIlegnti-OIt it maJ"!:i ttl terminate tlte wOlker - the employer cannot e.xpeel alld uquiu t',e employet! to e.flahlid, 

fhl! 1Illegatianr- wlum illl emphlyee is hlting ftu11lnarJiy di$missl!tI~ the employer ntk$l provide tire worker lmA written reaM!'''' 

fl." tll~ dismi!JJ,ai and tIff! purptJ'ii! of thl! wri1h!N (t!tl,Wtl,i U' Iii inform the worker the specific reason for hi$. ,,,tminal;mt .- a 

general allegation which dufts flUI elegl(ll siatl!! why the worker i:~ being dismi: •. ted is ,tff)Jfgjr~ prejudicial tft tire W{lrker and ffiles 

ugauut thi! spirit aftll(! Iqal reqMr~m'l!nt to pro'Vidtt rt!tI,.tObS -# »II)fkt!r Jnu,li no/ bt! trf!tltt!d in a manner which humiliates him 

and eQust!s btjllry III hi.'tjce:fings - all empluyer ClIffying Ollt tirt! (erminntion must tId in an appTtJpriate mllnffl!!I'. 

lJ. Legislation; 

I. Em.pioym •• , IId.lio.,.4d 2(1()7 ("E/14 "i:!Ji,. 

Cause and Backgrollnd 

L The employer appeals against the decision of the Employment Relations Tribunal 

("Tribuna!") of 15 July 2019 wherein it held that the termination of the employee Mr. Arun 

liPoge 
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Prasad was unlawful and un/air. It therefore ordered the employer to pay rhe employee a sum 

01'$8.840 for unlawful termination and $4,420 for tlnfair termination. 

2. Mr. Arun Prasad was employed by R.C. Manubhai & Co since 23 October 2016 as a Yard 

Supervisor. His employment was summarily terminated by a letter dated 08 September 2017 

which reads as lollows: 

"You are being terminated due 10 audit queries and variunce in yard as per audit report", 

J. On 8 Match 2018, Mr. Arun PJ'asad tiled a grievance whkh did not settle at the Mediation Unit 

and was therefore referred to the tribunal tor hearing and determination. 

Tribunal's Findings 

4. In dealing with the claim for unlawful dismissal. the tribunal e,amined the reasons tor the 

termination as outlined in the termination letter. It first looke(j at the allegations of stock 

variance. The tribunal referred to the evidence of the employer's witness Mr. Khan who was 

the Aud it Manager. H is evidence waS that the issue in Ih is case was nor stock variance. A fte! 

retiming to the evidence of the employer's "itness. the tribunal found that the employer did 

not provide details of a stock -lake or an audit j'eport to the tribunal. It further found that the 

employer failed to establish that the worker was even questioned abom the variance. It 

therefore concluded that this allegation of stock variance was nOI met by the employer. 

5. The termination letter also stated that the worker was terf'linated due to audit queries. The 

tribunal wen! onto examine this allegation as well. The tribunal Slated that in presenting its 

case al the hearing, tile Audit Manager suggested that the reawn tbr the dismissal was failure 

to explain the unavailability of certain invoices. The tribunal {()lind that this allegation is not 

clearly referred to in the terminaticm letter. The tribunal slated that the phrase 'audit queries' 

mentioned in the termination letter is "rather amhiguous since it does "oj make reference to a 

'ut~iect matter" 

6. Having found that the termination letter dot'S not state the reason for termination to be missing 

invoices, the tribunal still went onto analyse the reason raised at the hearing by the employer 



which the employer contended was the basis for the termin8tion as the employer had tendered 

some emails which made certain Inquiries about the invoices. 

7. The tribunal then worked out which emaiis were addressed to the worker wbere enquiries were 

made about the invoices. The tribunal did not consider the email, whicb were not addressed to 

the worker. It tbundthat the emails dated 16 August 20 I 7, 21 August 2017 (2 emails), and 23 

August 2017 were addressed to the worker. 

It Thetribunal then referred to the evidence of the worker. His evidence was tbat he was admitted 

to the hospital from 14 to 17 August 2017. He was given medical sick sheet until 19 August 

2017. The worker testitied that he relurned to work on 28 August 2017 as he was on leave up 

till that date to recover Irom his illness. The worker also said ill his evidence that he could not 

respond to the em ails as he was away from work. 

9. The tribunal also refcrred to the employer's case when it raised concerns thaI the worker had 

produced to the lrihunal all medical certificates except for the most relevant medical certificate 

which would have established that he was on leave up to 28 August 2017. It also considered 

the employer's argument that the worker's preliminary submissions states that he returned to 

work on 21 September 20 17 and gave further consideration to the employer's analysis that the 

reference to the month of September should be to August. The employer subm issio" that the 

worker's claim torm does not include what he had informed the tr,bunal at the hearing was 

also taken InlO accounl in dealing witl1 the claim for unlawful dismissaL 

10. In reSponse. to the employer's submissions and evidence. the tribunal considered the worker's 

contention that he had handed over all reports to the HR Division of the Company and that his 

preliminary suhmissions regarding when he returned to work was an error. II should read 28 

August 2017 and not21 September 2017. The worker's evidence and suhmission refuting that 

the employer discussed wilh him the issue regat'ding the invoices mentioned in the email 01'21 

August 2017 and that he is not required to give evidence in the claim form hut at the tribunal 

was also was considered by the tribunal. 

.:IlPage 
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II. The tribunal referred to the evidence of the employer's witness Ms. Samy. She testified that 

she could 110[ confirm whether the worker was at work when the subject emalls were sent The 

tribunal also referred to the medical certificates ortne worker which recommended leave from 

9 to 19 August 2017. The tribunal accepted the medical certificates and the worker' 5 evidence 

and concluded that it was possible that he was on further leave from J 9 August 20 17 and that 

he was away from work during the period ortne email communications. The tribunal accepted 

the worker's evidence and contention that he was unable 1(; respond to lhese email messages 

because he was sick and away from work during that period. 

12. The tribunal found that the employer could not eSlablish that methods other than email 

communications wcre used lo make inquiries from lhe worker about the issue. The worker'S 

evidence that he was l10t physically interviewed by the management regarding the issue was 

not challenged b.y the empl,)yer. 

13. The tribunal concluded llmt because the worker was out of work for a considerahle period of 

time due to an illness. it would have been reasonable forthe empJoyerto seek Iresh explanation 

from the worker about the disputed issue after return to work. The tribunal found that the 

employer could have interviewed the worker or sought written explanation. rather than 

terminating the services lor not responding to the emails when the worker was away from 

work. The tribunal concluded that the employer had not made the inquiries from the worker 

regarding the disputed issue in a reasonable manner and thul the employer had not aftorded a 

reasonable opportunity to the worker to respond to the queries. 

14. The tribunal stated that the employer cannot arbitrarily terminate the worker's employment, it 

referred to the email of 21 August 2017 by the employer which statcd as tallows: 

"Let's screen theiy loading within 24 hours, if we find allY clue. we will termillate them 

tomorrow, evell if we can '/ get evidence, we will terminate them tomorrow hased on Yard-

03 varjan(,'i!~ 

15. The tribunal found that this email by the group HR Manager refers to the worker and suggests 

that the worker was to be dismissed anywav. The tribunal stated that in summarv dismissal , ' . 
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cases, the employer should establish Inallne,e was a proper cause under s. 33(1) of the ERA 

and that the correct procedure was used in terminating the worker. The tribunal then examined 

whether the employer satisfied the requirements. This was a case of alleged gross misconduct 

and disobedience of lawful orders which allegations. according to the tribunal, was not 

established at the hearing. 

16.111e tribunal found tbat the employer's case was drastically different from the grounds of 

dismiss.al as per the termination letter. The reasons for the termination in the letter was both 

vague and not supported by the evidence. Based on ils analysis of the evidence. the tribunal 

ibund that the termination of the employment was unlawfuL 

17. In determining whether the term ination was fair or not, the tribunal rei ied on the evidence that 

the termination letter was dated 8 September 2017. The worNer's evidence was that he was not 

assigned with work and his ordinary duties after he returned to work. The worker was asked to 

train a rellow employee for his position. Further evidence Ii'om the worker was that the HR 

Manager instructed anuther employee to type his tennination letter and dictated its content 

IS. The tribunal found that an element of bad Haith was present when the worker was not assigned 

with work after his retum from sick leave. Tbe worker had said in his evidence that he trained 

a fellow employee for one and ha!fweeks. He did not have much to do at work. He was roaming 

around. He felt ashamed as people were asking him what he was doing. Having accepted the 

evidence of worker. the tribunal fbund that the conduct of the employer unnecessarily 

humiliated the worker and caused injuries to his feelings. The termination was therefore found 

to be unfilir. 

Grollnds Of Appelll 

19. The employer has raised j ground of appeal. It says that the tribunal erred in law and in fact 

tn: 

/, holding IhuE rhe emp/ayer arhirrari(v fcrmillated {he ww'ker's emp/oymellt necause qf an 

email dated 21 August 2017 in which the employer represented thar eVen iftlwre is no 

evidence. they would terminate fhe worker whell fire email {hat wus rejerred ta applied to 
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a 24 hour screening pro'T.H on(l' by whichfurlher evidence was being sOllghl and rhe (rue 

meaningund eflee1 of the emaii was Ihal ilno evidence was/oundwithin the U hour period, 

the termination would proceed bused on ground5 already existing and Ihere were sulfteienl 

grountlY other than evidence sought to terminate the worker. 

holding thatu proper CuUst! under s. 33(/) (llihe ERA was 110/ shown when the evidence 

c1ear~v showed thar the lWJJ'ker re/z(sed and/or neglected to answer the queries by t!te 

employer {o clarify discrepancies/ound in rhe Gudir reporl. 

J holding Ihat /he auditor had to give evidence aooul the audil reporl when the issue with 

the warker wus 1101 Ihe audil reporl itself but the fOCI l/tat hejailed or neglecled 10 keep 

proper recordS' and /0 uHSWe,. {he queries by the emp!o.ver 10 (J.ssis( in their investigation. 

-+. holding fhal lhe lermi;uJlion ~r(Js done is SUL'h (1 man)]er Ihat it cuused the H'orki!r 

humiliation loss oldigniry and injury 10 itis/eelings when/here was no evidence 10 support 

lhis and/;!rlher erred in awarding damages IIl1der Ihis head. 

5. holding that {he l:Forker was tnt'{~y on sick leul'e and ,herefote could not anSlt'Cr the emai15; 

when Ihere was 110 medical reporl or sick .5l1eel provided 10 suppo/'{ Ihis slalemeni and 

fitrther the workJ!r 's o'wn evidence showed {hal he came hack f(} wurk and claimed that he 

was idle lvhie;, gave him sUfficient/lme ta assist IJ1t! Ivorkef in rheir iN\'es1igalions, 

6. awarding any damages Iv the worker. 

Law and Analysis 

20, I will answer grounds I to -' and 5 cQllectively. One must read the judgment of the tribunal 

holistically and not selectively to get confused, It is clear from the judgment that the principal 

reason why the tribunal round that the termination was unlawful was that on the evidence 

before it, the employer could not establish the reasons for 10" termination. It did not arrive at 

its lindings ol1ly on the email of21 August 2017. 
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21, The tribullal did state in its judgment that the email from Ule employer dated 21 August 2017 

indicated that the employer had decided to terminate the worker anyway but that was not the 

sole basis for the finding on unlawful termination, With its principal findings that the employer 

could nol establish its allegations. the tribunal used this email to strengthen its findings, 

22, I am nm satistled that the tribunal erred when it looked at this email to lind out the motive of 

the employer. The email is tainted in that it reveals that the employer had already made up its 

mind to terminate the worker and that it was looking ttlf more evidence to justi IY the 

termination, 

23, That email by the empl.oyer states that there is sufficient !vidence on yard variance, There 

never was any evidence on yard variance, If there was, the evidence would have been tendered 

in the tribunal. 

24, Further, the employer's wilness testitied that this case was not ahout stocK variance, Why then 

did that email say that there was enough evidence on stock variance and that the termination 

could. proceed 00 that basis if this case was neVer about stock variance'? Given the disparity in 

the employer's position, al the time of issuing the dismissal letter and at the time of the hearing, 

it was prudent for the tribunal to look at the motive of the employer to assess the IlIwfulness of 

the dismissal. In doing so, the tribunal relied on the email of 21 August 10! 7 which I find was 

a relevant consideratiDn, 

25, I am not in a position to find. any error in the rribllnal's consideration of that emaiL Even if the 

tribunal was wrong in using this email to make a finding on the lawfulness oflile termination, 

I do not find that the employer has shown to me that the tribunal had erred in making a finding 

otherwise. 

26. Let me look at the reasons for the termination myself. There was no evidence that there was 

slock variance at the yard, No one gave the evidence of wbat was missing from the yard, There 

was therefore no proper evidential basis for the tribunal to tind that there was stock variance. 

The tribunal was correct in holding that the allegation of stock variance was no! established by 

the employer. 
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27. The tribunal further tound that the employer's allegation that the worker did not respond to the 

email queries about the missing invoices could not be established as it accepted the evidence 

of the worker that he was not at work until 28 August 20 17. 

28. The tribunal found that the employer could not establish that the worker was at work when the 

emails were sent to him f()r him to respond to the same. The tribunal also found that the 

employer could not estanlish [hm other means of communication was used to inform the 

worker to respond to the queries regarding the mi.ssing invoices. I have no reason and basis to 

impeach the findings of the tribunal. Bei()re I look at tile evidence of the parties to scrutinize 

the allegations. it is important that I make my observations about the way the employer has 

outlined the reasons in the termination letter. 

29. It is my view that the letter of termination did not make an)" allegation abOlll the worker not 

responding to the queries regarding the mis,ing invoices. (fthat is not specitically mentioned 

and outlined in the termination kner. the employer cannot rely on rha[ reason In justify the 

tenninatioJl. The employer had an unfair advantage over the employee "hen it was allowed to 

raise allegations at the hearing which did not form the basis of the termination. I would not 

have even entertained the allegations at the hearing which diJ not specifically form part of the 

reasons for rile termination. The tribunal. however gave that benefit to the employer. 

30. It is my finding that a mere mention that a worker is terminated for audit queries does not mean 

anything to the worker. The worker needed to be infonned about the subject urlile audit query 

and the issue arising from the audit query that constituted a lawful ground under s. 33 (I) of 

the ERA to summarily dismiss the worker. 

31, A general ground under which the employer can bring in any allegation at the hearing is not 

fair and should not be allowed as it prejudices the worker and goes against the spirit of the 

requirement of the law that the worker should be provided with written reasons for the 

dismissal. The written reasons lor the dismissal requirement is to ensure that the worker knows 

clearly and without any uncet"Ulinty wily he is suddenly deprived of a righllo earn for a living. 

81Page 
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32. Even in tne appeal belbre me. at ground 3. the employer is raising that the worker failed to 

keep proper records nod that the tribunal erred in stating that there was no audit report when 

the issue was not about the audit report. The employer has not stated anywhere in the 

termination tettcr that the worker had not kept proper records. All it says is that the worker is 

tcrminated due to audit queries and stock variance. There waS no audit report tendered in 

evidence to the tribunal to even establ ish that there Were concerns about records not being kept 

properly and that the issue was brought to the attention ofthe worker. 

33. If the employer is raising that there was audit queries then it must establish that there was a 

report to that etTeet. It must also show that those queries were brought to the attention orllle 

worker who knew that he had to respond to the queries and that he was given a reasonable 

tlmeframe to do so. None ofthi, was established. I therefhre do not find that the tribunal's 

remarks thai there was no audit report tendered in evidence can be flawed in this instance. 

34. [n any event, I do no! find that the employer cstabl ished thai the worker did not respond to its 

queries about the missing invoice. The worker had stated in his preliminary submissions tbat 

he was not at work when tbe cnmils were sent. He maintained that position right tbroughout in 

the hearing. It was then incnmbent on the employer to establ ish. using whatever system it uses 

to record the attendance of the workers, that the worker was at work and that he deliberately 

failed to respond to the queries within a particular timeframe which was reasonable time to 

respond to the issues. 

35. There is no doubt that the worker was suffering from ill- healtb. He had tendered medical 

certificates to establish that he was admitted to the hospital and then on medical leave. It was 

open to the tribunal to accept the worker's evidence that he was on leave until 27 August 2017 

and that he started work 011 28 August 2017 as the employer did not provide any contrary 

evidence to this effect. 

36. The employer overlooks the tact that it is tbr the employer to prove each and every allegation 

that it made against the worker to terminate him. It is for the employer to establish that the 

worker was at work at the time it made the queries. It did not establish that in evidence and 
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now in the appeal improperly requires that the worker must establish that he was away from 

work. The onus is not on the worker to provide evidence of the allegations. 

37. The employer's counsel tried to establish from the emails thai the worker was at work. It argued 

that the emui Is indicates that tbe issues »ere discussed with the worker and that he was also 

asked to stay overtime. ifnccd be, to send the missing invoices. me employer says that if the 

worker was not at work. w·hy then would the employer write and say things like "as discussed' 

or ""York overtime'!" 

38. I cannot understand vlily the employer is asking the tribunal and the court to find irom the 

ernul Is that the worker was present at work. Why could it not tender some cogent evidence to 

establish that he was at work" Every private company has a way to record altendance of 

workers. It is not that difficult to provide evidence to that eflect. It was the responsibility of 

the employer to keep its evidence properly. The worker had flied the claimed within 6 months. 

I do not expect the employer tel destroy the altendance records so quickl). 

39. By stating in the emails thul the issuewa.s discussed and for the worker to stay after hours if 

needed docs not establish that the worker "as at work. I say this because the employer wa.s 

even emailing the worker on 16 August 2017 when he was (ldmitted (0 the hospital. That email 

was also tendered in evidence. That email was addressed to the worker and made inquiries 

about the miSSing invoices. 

40. This in itself shows Umt the employer had been sending email, to the worker when he was not 

at work. The employer did not even care that the worker was not at work and admitted to the 

hospital. It just blindly sent email,expecting the worker to respond. This strengthens the 

tribunal's findings that the worker had no idea that inquiries are being made from him. He was 

ill and at home. lIe had no time to respond to the emails. 

41. In the appeal. the counsel fi.x the employer argued that the worker could have responded to the 

emails when he returned to work. The counsel deliber'dtcly avoids the tribunal's findings that 

the worker was not given any work and asked to train a fellow employee. Ifhe is not allocated 

work. how can the worker rcspnnd to the email,') I have no basis to hold '" favour of the 

lOIPage 



EReA 11 "11019 

employer that the worker had deliberately refused to respond to the queries regarding missing 

invoices. The tribunal's principal findings cannot be disturbed on any cogent basis. 

42. There was enough basis for the tribunal to find that the worker was embarrassed and his 

feelings hurt during the process leading up to the termination when he was neglected at work 

and asked to train someone else for his position. He was no! ionnally terminated but was shown 

thai he was not wanted at work. His feelings were definitely hurt. I have no basis to upset the 

findings of the tribunal. 

43. I am not shown any basis an which the tribunal's assessment Mlhe compensation is flawed. I 

cannot disturb the tindings 011 the award of compensation. 

Final Orders 

44. In Ihe final analysis, I make the following orders: 

(a) The appeal is dismissed. I affirm tile judgment oflhe tribunaL 

(b) [artier tile employer to comply witll tile order of tile tribunal within 14 days. 

(c) I also order costs against the employ';!J!' the nUll of $3,500 10 be paid TO tile worker 

withill 14 days. 

To: 

n .. -:J. /1./ 
I~~c' V>~ 

Hon. Madam Justice Alljala Waf;' 

Jlldge - Hig" COllrt Silva 

23.11. 2022 

I. Salnllel K. Romfor Ike Appel/anL 

}. iHi"istFyoj'Employment, Productiltity and Employment Reiatjotts/or the Re.tpondent. 

J. ERC~)'I of 2019. 

lliPJge 




