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I, The Accused is charged with one count of Rape, contrary to Section 207 (13 (2) (b} of the
Crimes Act and ope count of Assault Causing Actual Bodily Harm, contrary to Section 275

of the Crimes Act. The particulars of the offences are:
COUNT ]

Statement of Offence

BAPE: Comprary vo Section 207 (1) and (2} 18} of the Crimes Aot 2000,

Puarticalars of Offence
ELEKI ROMULO pw the un the 13 Fune 20271 at Swver in the Central Diviston
penetrated the vaging of KARALAINI MUAVQU with his fingers. withow

her consent.




COUNT 2

Starement of (Mience

of the Crimes def 2009,

Particulars of Offence
ELIKI ROMULO on the 13 June 2021 ar Suva in the Central Division,
assaulted KARALAINIE MUAVOU by pushing the sald KARALAING
MUAVOU 1o the grownd and causing the said KARALAING MUAVOU

aetual hodily harm,

2. The Accused pleaded not guilty w the two offences: hence. the matter proceeded to the
Hearing. The Hearing conuncnced on the 31st of August 2022 and concluded o the same
day. The Prosecution presented the evidence of two witnesses, including the Complainant.
After the Prosecution's evidence, the Court found no evidence to establish the count of
Assault Causing Actual Bodily Harm.  Hence, the Accused was acquitted of the same
pursuant to Section 231 (11 of the Criminal Procedure Act. Subsequently, the Accused gave
evidence for the Defence, The Court then heard the oral submissions of the parties. In
addition to their oral submissions, the Counsel filed their respective written submissions.
Having carefully considered the evidence presented during the Hearing and the respective
oral and written submissions of the partics, | now proceed to pronounce the judgment as

follows.

Burden and Standard of Proof

3. The Accused is presumed to be imocent untdl proven guilty. The burden of prool of the
charge against the Accused is on the Prosecation. [t is because the Accused is presumad to

be inmocent unti] proven guilty,



4, The standard of proof in a criminal trial is "proof bovond reasonable doubt™. The Court must

be satisiied that the Accused is guilty of the offence without any reasonable doubt.

Elements of the Offences

3. The main elements of the offence of Rape as charged are that:

iy The Accuased,

i1} Pensgtrated the vagina of the Complainant with his fingers,

i) The Complainant did not consent to the Accused to pencirate her vaging with
his fingers,

v} The Accused knew or believed or reckless that the Complainant was not

consenting for him to insert his fingers in that manner.

6. The Prosecution and the Defence tendered the following admitted facts pursuant to Section

135 of the Criminal Procedure Act;

i) The person charged: Eliki Romudo, 18 years old of Namiku Settlement,

Vatuwwaga, Unemploved,

i Eliki Romulo has been charged with one count of Rape, contrary (o
section 207 (1) and (2) (b of the Crimes Act 2009 and ane eournt of
Assault Causing Acrual Bodily Hurm, comrary fo section 273 of the

Crimes Act 2004,

i) The complainant is one Karalaini Muavou, 35 years old of Nanuku

Sertlement, Vorwwaga, Domestic Duties.

vl Eliki Romulo and the complainant gre known to each other and there is
ne dispute in relation to the identification of the accused person in this

mctter.

Lk




P ek
-

vio O the morming of the 13% June 2021 ar Noanmkw Settlement in

Vanwwaga. at approximately am. ELiki Romulo met ihe complainant.

vij BNk Romulo pulled the complainant 1o join lim and some others at @

drinking party.

ity Lliki Romuldo pulled the complainant’s jocker and her “suly’ Hrap-

arvund skiry)
viiiy  The complainant refused to go with Eliki Romudo.

i The complainant was medically examined ar the Valelovw Heafth

Cenrre by Dr. Stephunic Fong on the 13% June 2-21 at 10.35 am.

Identity of the Accused

7. According to the evidence presented by the parties and the admitted facts, there is no dispute
about the identity of the Accused. The main dispute is whether the Accused had actually
penetrated the vagina of the Complainant with his fingers, and the Complainant did not

consent t such penetration,

Penetration

8. Evidence ofthe shightest penetration of the vagina of the Complainant with the fingers of the

Accused is sulficient to prove the element of penetration,

Lonsent

9. Consent is a state of mind that can take many forms, from willing enthusiasm o reluctant
agreement. In respect of the offence of Rape. the Complainant consents if she had the
freedom and capacity 1o make a choice and express that cholce freely and voluntarity.

Consent obtained through fear, threat, the exercise ol authority, use of force, or intimidation




could not be considered consent expressed freely and voluntarily, A submission without
physical resistance by the Complainant to an act of another person shall not alone constitute

consent.

1 i the Court is satisfied that the Accused had penetrated the vagina of the Complainant with
his fingers and she had nol given her consent, the Court is then required 1o consider the last
element of the offence. That is whether the Accused honestly believed, know, or was reckless
that the Complainant was freely consenting to this alleged sexual act. The beliet' in consent

is not the same as the hope or expectation that the Complainant was consenting.
Evidence of the Prosecution

P, The Prosecution alleges that the Accused pencirated the vagina of the Complainant with his
fingers without her consent on the moming of the 13th of June 2021 In the morning, the
Complainant had gone to the nearby canteen to buy cigareties but had o veturn as the canteen
was closed. On her way, she had to walk past the Accused's home, where he was drinking
with others. On her way home, the Accused came affer her and requested ber to join them
for drinking. The Complainant ignored him and said that she did not know him. The Accused
then demanded her to stand still and talk 1o him. He thea pulled her cardigan while she was
still walking. He then pulled her wrap - around “sula” with the lace undergarment, tearing
them both. The Accused then inserted her vagina with his two fingers three times. The
Complainant cried and asked for help from one of her cousins, The Accused then fled the

sCeng,

fvidence of the Aecused

12, On the contrary, the Accused denies this allegation. However, the Accused admitted that he
met the Complainant in the morning on her way 1o the canteen. According to the Accused,
he had asked her 1o join them for drinking. When the Complainant walked without
responding, be had pulled her cardigan and accidentally pulled her wrap - around *sulu’. The

Accused further said that he did not insert his fingers into the vagina of the Complainant.




Evaluation of Evidence

KN

i
.

Accordingly, the Prosecution and the Defence presented conflicting versions of events. In
such circumstances, the Court must consider the whole of the evidence adduced in the vial,
including the evidence of the Accused, to determine whether the Prosecution has proven
bevond reasonable doubt that the Accused had committed this erime. The task of the Count
is not to decide who is credible between the Complainant and the Accused. (vide Liberato

and Others v The Oueen (19835 138 CLR 307 g 513} Goundar v State (20137 FJCA |

AALL0077 207 1 (2 Japuary 207350

In evaluating the evidence, the Court must first look into the eredibility or the veracity of the
evidence given by the witness and then proceed to consider the reliability or aceuracy. In
doing that, the Court should consider the promptnessispontaneity, probabilitvimprobability.
consistenev/inconsistency, contradictions/omissions, interestedness/disinterestednessibias,
the demesnour and deportment in Court and the evidence of comoboration where 1t is
relevant, (vide Matasavui v State [2016] £ICA 1153 4410036 2013 (30 Seprember 2018,
State v Sotomone Qurai (HC Criminagl - HAC 14 6f 20225,

The Court heard the evidence of the Complainant saying thar the Accused came behind her
ardd pulled her wrap - around “sulu’, and damaged her “suly” and lace undergarment. He then
penetrated her vagina with his two fingers theee times. However, the Court heard no evidence
explaining the Accused's position when he allegedly penetrated the vagina of the
Complainant in that manner. There is no evidence before the Court whether her lace
undergarment was torn apart and fell, exposing her vaginal area for the Accused to penetrate.
If the Accused was standing behind the Commplainant when she was still walking, would it
probable or possible for him 1o penetrate her vagina with his fingers three times, Neither
Complainant explained, nor the learned Counsel for the Prosecution asked the Complainant

whether the Accused penetrated her vaging over her undergarment or not.

In addition 1o the above-discussed reasons, the Complainant answered alfirmatively, saying

"yes” when the learmned Counsel for the Defence ashed her that the only reasons the



Complainant made this allegation was because she was angry, embarrassed and unhappy
with the Accused for pulling her jacket, “sulu” and her undergarment. The learned Counsel

for the Prosecution decided not to clarify the above issue during the re-examination.

17. Given these reasons, there is reasonable doubt about the probability of this allegation as
complained by the Complainant, thus creating further doubt about the credibility of the
evidence given by the Complainant. Accordingly, | find the Prosecution has failed to prove
beyond a reasenable doubt that the Accused penetrated the vagina of the Complainant with

his fingers without her consent,

18, In conclusion, I find the Accused not guilty of this offence of Rape, contrary to Section 207

(1) and (2) (b of the Crimes Act and acquitted of the same accordingly.

19, Thirty {30) days to appeal to the Fiji Court of Appeal.

Hon, Mr. Justice RD.R.T. Rajasinghe

Al Suvy

(8% September 2022

Solicitors
Office of the Director of Public Prosecutions for the Swte.

Office of the Legal Ald Commission for the Accused.






