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Judgment 

1. The plaintifr states that he is engaged in the business of shipping. Khan Shipping Co Ltd,(KSC) 

tendered on his behalf to Colonial National Bank fbI' the purchase of motor vessel "Neha" 

in a sum of $20,OOO,Q() VIP on an a') is where is basis. The tender was accepted. KSC paid 

the price. On 27 July, 2005, KSC lodged t\>V() Bills of Sale, (BoS) with the second defendant 

for the trru1sfer ofthe vessel from the Bank to itself and then to the plaintH1', KSC also applied 

to have its name changed to "Temaurl". On 18(11 October, 2005, the second defendant issued f1 

Certificate of Fiji Rcgistry,(CFR) to KSC 
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., The amended statement of claim continues to state that on 13 th December, 2005, the second 

defendant endorsed the plaintiff as the sole registered mvner of the vessel on the back of the 

CFR. On 23 rd Decemoor,2005, it issued a Coat')ting Trade License confirming his ownership. 

On 20 December, 2005, and 2 i February, 2006, it issued survey certificates showing thai KSC 

was the owner. On 11 March,2006; it advised the plaintiff that the vessel \vas transferred to 

him on 27 October, 2005. In April. 2006, '.vhen his crew was getting ready to make a trip to 

Lomaiviti, a Bailiffshowed him an Order of Court and seized the keys of the vessel. The Order 

pfo\'ided that the ves::;el was vested in the tirst defendant The Hrst detendant invited tenders 

and sold the vesse1. The plaintiff states that he had the sole temporary frlmc:hisc for routes in 

Lomaiviti and Southern Lau and was In the process of signing a contract \vith Fiji Shipping 

Corporation Limited to cover these routes for a period of three years. He has suffered loss of 

daily cargo charges and passenger fare;; on the temporary franchise. He claims special damages 

of loss of the vessel in a sum of $285,000.00 and $720,000.00, as loss of a franchise contract 

for 3 years $20,000.00 per month. 

3. The amended statement of defence ofthe first defendant states 111at KSC did not have a right 

w transfer any of its assets six months prior to the petition to wind it up \\las filed. Any 

purchase becomes an asset of the company, in tenns of section 313(1 )(2) of the Companies 

Act. 1he transfer and subsequent transactiun to the plaintiff is void and fraudulent as it was 

don.;: when there ,>vas a petition and suhsequent winding up order against KSC. 

4. The second defendant, in its statement of defence disputes that the vessel was transferred 

irom KSC to the plaintiff on 27th July, 2005, as the transfer from the Bank to KSC had not 

been completed. The law firm representing KSC and the Bank were advised that a lnmsier of 

ownership must be completed on a 80S, in terms of the Marine Act. The CFR of 18th October, 

:2005, provides that KSC was owner of the vessel. The fees fOT the transfer of ownership from 

KSC to the plaintiff were not paid untll 12th December,200S. The transactions carried out by 

KSC \"'ere fraudulent and void, as there was a winding up case against KSC, which prohibited 

KSC trom dealing with its assets. The second defendant could not entertain the plaintiffs 

request to rectify its record aner the decision to "vind up "vas made. 
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Tht! Itean)lg 

The plainfiff, (PW1) 

5, P,\Vl in evidence in chiefprodured the two BaS and the CPR referred to In his claim. He said 

that at the hack oCtile CFR in his possession, it was stamped that he "vas the owner. He received 

a receipt in his m:u:ne for the change of m\'nership. Next, he produced a receipt dated 12th 

De-cember,2005, of payment to the Registry, which he said was to show his name on the vessel. 

On J31h Dccember,2005, he was issued a change of ownership document stating that he was 

the owner. On 23 December, 2005, the second defendant issued a Coasting Trade License 

coni1nning his mvnership. The second defendant, in its letter of 17ih March, 2006, informed 

him that KSC was wound up on 12th October,2005. the vesse!\vas transferred to him on 271ft 

Odober, 2005, and registered in his name on 131h December,2005. PWl said that was incorrect, 

as it "vas tr.tusferred to him on 271h July,2005. 

6, He filed an officialcomplail1t that the documents at the Registry of Ships had been tampered 

\vith. Singh J In his Order stated that the winding up petition was filed on 25ihMarcn,20(4) 

judgment was delivered on 7ili Febroary,2005; and once judgment was delivered, KSC COUld 

not deal with its property. The Order ofthe Court vested the vessel .viih the first defendant, 

not the ownership. fils vessel Was unlawfully seized and advertised for sale. The plaintiff said 

that he bought the vesseL as Fiji Shipping Corporation Ltd was offering two franchises. He 

lost the :'Sum of $:2,0,000.00 he spent 011 the vesseL He upgraded the vessel to a standard 

acceptable by the fi'anchise committee. The vessel was valued at $285;000.00. His loss was 

$285,000.00. The vessel was unlavviully tak0n from him and sold. He lost his trnn<:hise. He 

claims special damages, 

7, In cross examination by Ms Solimaiiagi, counsel for the first det"<mdant, the plaintitT agreed 

that the flrs[ defendant would have authority to seize and sen the vessel, as Singh J in Winding 

up case no.39 of 2004 ordered the vessel to b:e vested with the tlrst defendant He made an 

apptication with respect to the vesting order in that cast:, as he wanted his vessel back. The 

vesting order was noI set aside, He agreed that on the basis that KSC was wound up on 1i.h 

r'eoruary,2005, KSC should 110t have transferred the vessel to him. 

3 



'. 

8, In cross examination by Ms Waqanivalu, counsel for the second defendant, the plaintiff 

disagreed that the change of o\\nership occurred on n!h October, 2005. KSC made payment 

to have the vessel transferred to him, discharge of mortgage and change O'f name, He agreed 

tllat KSC had the right to transfer the vessel from 18th 0c:tooo1',2005, in terms of the CFR.. 

which provides that the ship belonged to KSC. The second defendant would only facilitate the 

request to have the vehicle registered only on payment of the necessary fees. It was put to the 

plaintiff that he only paid for mmership in his name on 12th Deccmbcr,2005; and that the 

endorsement on the CFR provides that he is the sole registered ovmer of the vessel from 13th 

December,2005. He did not agree, It transpired that he did not report to the Police that the CFR 

was tampered with. He said that he reported it to the Registrar of Ships. He was given the 

Coasting Trade License of 23 December, 2005, as the ,,<'esser was transferred to him on 13tl! 
'ie 

Deccmber,200S. He agreed that the ship \vas not in a good condition when he bought it and 

required m<~or repair "vorks. He \-vas not awarded the franchise contract. He had a temporary 

trial run franchise,. He denied that he did not havt~ insurance cover for the vessel. 

9. In fe-examination, the plaintiff said that from December.2005, the second defendant 

recognized him as owner. The vesting order was made without notice to him. The Ship Register 

does 110t state that a BoS of July,2005, was received transferring the vessel to him. In answer 

to J\1r Shnnlltf, he agreed that he was charged a set of fees not to transfer the vessel, but to 

record a change of o\vnership and for that reason his flame appears in December, He lost the 

oppnrtunity to trade when lhe vessel was seized. He was performing a temporary franchise 

when the vessel "vas selzed. I Ie bought it second hand engine, Repairs took him 5 months. 

1O. D\VI,tShe!wyn Prasad Official Receiver) in evidence in chief said that KSC "vas wound up 

on 71b FebruarY,2005. Singh J set aside the order for stay ofthe \\<inding up ofKSC. His ot1ice 

informed the second denmdant that KSC \vas wound up_ The CFR provides that as at t gtl! 

Ocwbcr,2(0), KSC was the owner of the vesseL The first defendant informed Ihc secnnd 

defendant that the High Court made order that the vessel was vested with the Onidal Receiver. 

The vessel was sdzed from KSC. The vesting order was not set a.side. 
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i 1.ln cross examination, he said that the CFR did not reneet a transfbr by KSC to the plaintiff on 

27 tl\ July,200S. In December.lOOS, the Ship Registry recorded that the plaintiff was the ovmer 

of the vessel. I1 was put to him that the CFR is a registration document, not a document of 

ownership. The pl~lntitY \,va5 not consulted before the vesting order was made. as they \\'ere 

only concerned with the wound up company. He was unaware\vhether a valuation was made 

before the vessel wa.;; sold. 

12. D WI ,vas re- examined on the effect of the Order made for 'winding up of 7m February.200S, 

the Order of 2.:rd September.2005, and section 313( 1 )(2) of the Companies Act. 

DH!'2, (Sekonia Takcfi'esi j Ship Registration Officer of the second defondant) 

13. DW2 in evidence in chief explained the requirements for the transfer from the Bank to KSC 

and KSC to the plaintiff. She referred to the~ receipt dated 12th December,2005, (as produced 

h;{ the plaintiff) for payment for change of O\vnership of the vessel, dis~hargc of mortgage and 

change of name. The CPR provides that the vessel was transferred to KSC on l8th 

October,2005. It was transferred and registered to the plaintiff on utI! December,2005. A 

change of the mmIe .is endorsed on the back of the CFR. A survey certificate determines the 

seaworthiness of thevesset, while the CFR confhms the registered owner of the vesseL 

14_ Mr Sharma put it to this ""1tne55 that the CPR states that it is not a document of title. It 

transpired that the second defendant did not have a record of any response to the plaintiffs 

ietter of March, 2006, stating that the docunH~nts have been tampered \vith, 

I), In cross examination by Ms Solimailagi, DW2 was referred to the letter from the first to the 

second defendant of 20th April,2006, st,ning that the High Court has vested the vessel \vith the 

first defendant and attached the Order. 

16. In re-examination, the witness reiterated that KSC was the inititll owner of the vessel in terrns 

(.lfthe eFR. 
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The determination 

17, Agreedfacts 

L The Plaimitfwith the Fit'Sl De/imdant 

a} On 12th Aprii,2006,(as corrected) the High Court in Winding up case no.39 
of 20t14, ordered the vessel to be vested \vith the first defendant 

b) The first defendant advertised the vessel for sale and then sold it, 

11. The Plaim(fliiiith the Second D~lendam 

0) ,.the PlaintijTis a businessflwn engaged in the business of shipping ... 
oj ,.there was a winding up pelitionfiled against (KSC) in February 2005. 
e) "on 2 7 JuiJ' 20()5 (KSC) executed a Bill afSale in favour of the Plaintiff 
dJ .. Transfer papers were lodged 'with the Second Defendanr on 27 .July 2005, 
e) .. (KSC) has a delivery docket of even dale where if states thal Bill\' a/Sale 

were delivered w the Second Delendant and one Angela S received the docket, 
f) .. on I August 2005 (KSC) made an application to change the name of the 

vessel/t'om AIV Temauri to MV lI/'eha 
g} .. on J August 2005 the Second Defendant issued an a/Tidal receipllo (KSC) 

to change (iownership. discharge O{nwrfgage and change a/name. 
tt) .,on 18 OCloner 2005 the Second Defendanl issued a Certijlcate 0/ 

Registration in the name (~l(KSC). 
iJ .. 11 Sr?cond Em of Sale dated .July 2007 It'IJS prepared by (KSC) and 

wi!nessc'd by Solicitor ... This Bill (~l Sale was subsequently re-daled 27 
Ocwner 200J 

j) .. on 13 December 1005 Second Dejend(mf recorded the PlaimUlas the owner 
of the vessel 

k) "on 13 December 2005 the PlaiJuiflh'os granted a coasting licence by the 
.';'econd Defendant. 

I).on 20 December 2005 the Second De/fmdant issued a Survey Certificate for 
the vessel In the name (~f(KSC). 

m) .. on 21 February 2()06 Second Dejimdam issued another Survey Certijkate 
in lhe m7m<~ of(KSC). 

!I) . . on I 71vfarch 2006 the Second Defendant wrote to the Plaintiffand informed 
him fitcH according to their records the vessel was OH'm!d b;v (KSC). The said 
CompanJ' 1vas wound up on 12 Octoher 2005 and ownership o.fthe ves.<.ellvas 
tran~tf.;rrt'd to lh~' Plaintif/of1 27 October and registered under his name (m 
1 J December 1005. 

0) tYhere there is a cauSe (~foction against lite FirSl and Second Dt~fendams by [Itt' 

Plaimiff? 
b) Wh(;'lher the Plainly/is entitled to Special Damages as pleaded in paragraph 40 

and General Damages pleaded in the Statement o.lClaim? 
c) Hi7lether the Plainl{{fs claim should be dismissed 
d) Whether lhe court should award interest and cO.sts andwhat basis. 



19, The plaintiff contends that KSC transferred the vessel to him by a BoS of 21b July,200S, He 

claims his vessel wa') unlawfully seized. The defendants contend that KSC was wound up by 

an Order of Court on 7th Fehruary,2005, and accordingly, KSC waS prohibited trom 

tran:sferring the vessel in lCffilS uf .section 313( 1)(2) of the Companies Act(Cap 247), 

20, It is agreed that KSC executed a BoS in l1rvour of the plaintiff and lodged transfer papers 

\-'lith the second defendant OIl 27 Juty, 2005; the second defendant issued a receipt to KSC with 

respect to that change of oWllership on 1 August, 2005. and a CPR in its name 011 18 October, 

2005; and~ the plaintiff was: recorded as owner of the vessel on 13 December, 2005, 

2 ! ,It transpired that the plaintiff only paid fot "Change of mvnership" to his name on 12th 

December,200S, as provided in the receipt issued to him. DW:2 testified that the second 

defendant would facilitate the request to have the vehicle registered only on payment of the 

necessary fees. AccorchngJy, the plaintiff",,-as endorsed as "sole r(fgistered owner of the vessel 

11'ifll el1~'(:tfrom 13 December, 2005'\ as provided in the CFR. 

22. The materi<lt t:"lct is that KSC was \vound up on 11ll February, 2005. before tllCse transactions 

and the vessel was vested .. vith the first defendant on 12th April.2006. 

23. I refer to the fOUoviling Orders of Singh J : 

A, CIvil Action No: lIBE 39 of 2004: IN THE MAITER OF KHAN'S SIPPING COMPANY 
LLfivfJTED AND LV THE AlAnE]? OF COAlPANIES' ACT 

1. On 12tll Aprli.,2006, the Court ordered the vessel to be vested with the first defendant. 

ii. On 16~11 Jtme,2006: 
The windh'g up petition wa,f filed 011 1Sth ilfarch 20()4. Judgment 

w(ss tleli~'ered ()If 71ft February 2005. Om::e lite judgmtmt was delivered, tlte 
company could flothave continued dealing witlt it:s property • .In tills case 
tnt! alleged transfef oflfessel occurred on 2i'h July ZOOS. TIle lra"sfuee is 
(J dlfee/Of of tile company. It is clear case of fraudulent preference, 

The application is dismissed. This is second attempt by the company 
(0 obtain an order from the court that the vessel belongs to its director. I 
award costs !ilimmar.ily fIXed fn the sum ojS20().O().( emphasis ooded) 

iii. On 16th June,2006, upon the application of the plaintifi:( in the instlUlt case) the Court 

dismissed the stay application \vith costs and ordered KSC to file its statement of 

affairs, 
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FL In Civil Appeal No. ABU 009 of 2005, Singh J made Order on 23rd Septemher.2005, a<;J 
tbllcr.;vs: 
fa) Thal the Order fc)r Slay of -PVinding up (~l(KSC) (~lth(;.' ;rh day q/ PebrUaJT 

2005 is hereby set aside; 
(b) 11wt if if.; hereby ordered that (KSC) he }wnmd up ... 
(c) That iJ is hereby ordered that (KSC) pay costs to the Respondent ji:t;ed at 

$300.00 

24. KSC was wound tip on 7th Fcbruary,2005, \vhich \vas prior to the CFR is:mcd to KSC on 1811
! 

OctoDcrJ005. Acc,)rding!y, KSC \-vas prohibited trom transferring any ofits assets in terms 

of the Companies Act as tluite correctly held by Singh J. 

25. It tbllo,v:; that the con.tention of the plaintiff that the vessel was transferred to him on 27!h 

July,200S, fails. 

26. The \cssd ,vas ves.ted \'lith the first defendant by Order of Court In my judgment, the seizure 

dnd sale hy the first dd't;ndant \vas lawful. 

27, finally. it was contended that tho firsl defendant had not obtained a valuation of the vessel 

prior to the saJe. Section 242(2) of the Cornpanies Act. as pointed out in the dosing 

submissions gives the first defendant the pmver to sei! and determine the terms of sale. The 

proceeds of sale were for the affairs of KSC. 

28. In my judgment, the plaintiff has no cause of action against the first and second defendants. 

29. Orders 

a) The plaintiff's action is dismissed. 

b) The plaintiff shall pay the tlrst defendant a sum 2000.00 and the second ddendant 

a sU.m of S 2000.00 as costs summarily assessed. 

~ f'~ tv· 0 ~ 

A.L.B. Brjto-Murnnayagam 
JUDGE 

20d Septemoer,2022 

~ 
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