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JUDGMENT 

1. The Accused is charged with one representative count of rape contrary ta section 207 (l) 

(2) (a) of the Crimes Act 2009. 

2. The Prosecution alleges that the Acclised, ret\vt.>erl the 1 st day of October 2019 and 31 ~t day 

of ~by 2020 at Nasinu in the Central Division, had carnal kno\.vlcdgc of the Compiainant 

\vithQut her consent. 

Burden and standard af proof 

3. The burden of proving the allegation against thc Accused lies with the Prosecution. They 

do this by proving each clement of the offence heyond reasonable doubt. 

E!~ments of rupe 

4. 'fhe elements that the Prosecmion must prove are: 



ii. That the Accused 

b. had sexual intercourse of or \vith the Cornplainam, meaning he penctr'&.ted her 

vagina with his penis 

c. without her consent 

5. Conscnt is agreement with or giving permission for something to be done, To valid. 

consent must be voluntary and not be out of compulsion Of fear, Of a result of deception. It 

must be freely and voluntarily given by a person with the necessary mental capacity to give 

the consent Submission withoui physical resistance by a person 10 an act of anotht.'T person 

shall not alone constitute consent. (Section 206, Crimes Act) 

Agreed faets 

6. The f()llmving facts are agreed bet\vecn the Prosecution and the Defence and arc taken as 

pro\ed: 

rhe Parties: 

,L Name of thc Complainant 

b. Between 1 sl October 1019 and 31 May 2020. the Cornplainam was in Year 12. 

c. The Accused is Abhinesh Kumar, h<::rcaller re I 'erred to as 'Abhinesh'. 

d. Abhincsh \vas employed by l'viakans as a Sales Representative for the period lOlh 

July 2017 until i 2 Kovember, 2020 as he had no ch()ice but to resign after his bail 

was denied. 

Family Relations: 

e. Names ofthc Cmnplainant's parents and siblings 

C Names of tile Accused's wife and daughter. 

g. Names of the Complainant's father's brothers. 

h. The Accused is the Complainant's paternal uncle. 

L Name ofComplainarH's grandmother. 

J, Name ofComplainanfs uncle and his \'\lfe. 

k. Na.me the Complainant's brother in lav .... 



Residence: 

1. - n. Place of residence of the Complainant and the Accused at the time of the alleged 

offending. 

The Prosecution evidence 

7, The Prosecution called 9 witnesses. 

g, VlPC Maraia of the Crime Scene Unit photographed the scene of the a11eged offence on 16 

February 2021. The photos vvere taken on a D7000 Nikon can1CTa, uploaded to a c0rnputer 

and burm into a DVD. They were then extracted and compiled in a booklet tendered as 

evidence. The photos were taken in the presence of and on lnfonnallo!1 provided by the 

investigating officer. Thcy sho\v ihe Complainant's home from the outside <L'5 well aq the 

inside of the Complainant's home and bedroom where the alleged offences took place. 

9, The Complainant is now 19 yean; uld. In October 2019, she \\'as 16 yeafs old and was in 

Year 11 at schuol. She lived in an extended family setting with her parents, brother, 

father'S mother, her father's brother Kumd, his wife Reema and their sou, Her father drove 

a t.'lxi and her mother worked at 11 relative's restaurant. Her brother worked in the 

\vcckdays. ller uncle Kuna! also drove a taxi and sometimes worked at other places. 

Kuna!';; \-vife Rcema used to stay home but she did not always know whether she was at 

home o1'noL 

10, She explained the layout of her home from the phoIographs tendered by WPC Maraia. 

There are two flats in the one building. 

11, The Accused, his 'Wife and daughter lived in the second flat next do(}r in the building, 

12. She used to stay \vi th her grandmother a.t home when riami.!y members \'V'ent out to work, 

She recalled a time October 2019, She had been I,vatching TV with her grandrnother. 

After a '"'lhHe, her grandmother went to her room to rest and she went to her own bedroom 

to look for a piece of jewellery she had been looking lor before. Her back vvas to the door 

of her room which \vas open while she was looking fbr her je\vcHery in the wardrobe, She 

did not know anyone had opt::ncd the door and entered the house until she turned around 
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and saw the Accused inside her bedroom. She asked him what happened and he replied, 

"Nothing,'" She then tumcd around and continued searching for her jewellery thinking he 

",vould back as he had nothing to say, 

a \vhile, the touched her breasts from behind her. She pushed his hands 

away asking what he \Vali doing and told him \vhat he was doing was wrong. He came 

dose to her and said into her ear not to tell anyone or he would do something to her, She 

telt he meant he \vould hit or murder her. He turned her side.""ays and pushed her to the 

bed, She fell face up on the bed. 

14. He then removed her clothes and removed his pants and undenvear and inserted his penis 

into her vagina. She tried to stop him but was not able to do so. He told her not to shout 

and covered her mouth wlih one hand while .vith the other hand he inserted his penis into 

her vagina. She said it was very painful. She felt ashamed because he ,vas her uncle doing 

{his to her. The Accused did not ask for her consent and she did not conslimt to sexual 

intercourse _'lith him. She pushed him bccaus0 shc' did not want 10 have sexual inlercour;;e 

\vilh him. 

15. Her grlLTidmothcr \vas in the next room resting but she felt helpless and could not shout 

because the Accused had told her not to tel! anyone or he \\'<m!d do ;;omething to her, Alter 

doing this to her, the Accused put on his clothes and left as if cYl>!rything \NaS normal. 

16. She did not teli anyone about this incident because or the Accused's threat She felt he 

meant he would hit ur murder her. He was always aggressive llnd used to fight with her 

father. 

17. She she did not have the courage to tell anyone because no one at horne would listen 

to her and ahvays thought she was in the wrong. She recounted an incident where her 

aunty's brother Ravinesh had inappropriately touched her when she '>Vas in Year j O. She 

had told her mother but when nothing \-lias done, she told about it at schooL Thc matter 

\\'3$ reported to Social\.\ie!fare and h<:1' parents were calkd to come. ·rhcy wcrc told to 

resolve the matter in their famlly. 



18, The Complainant said the Accused person did the same thing to her a number of times, The 

second incident happened sometime behveen November and December 2019, the third 

incident happened in December 2019, and the last incident occurred In May 2020 while her 

mother was in Labasa, 

19. She said the second incident happened when she was not feeling \veU and \vuslying dmvn 

in her mom. The Accused came inside the room without making a sound. He removed her 

pants and underganncnt and told her not to tell anyone or he would do something to her or 

hit her. He inserted his penis into her vagina and len anel'vlards. He did not ask if she 

consented to sexual intercourse. 

20. On another occasion sometime in December 2019, around midday, the .Accuscd had put 

his penis in her vagina without her consent. 

21. The la':it i!1c-ident happened sometime between 5th . 9tl1 May 2020 vll1en her mother was in 

Labasa, On this day, she had been outside with her grandmother. Her aunt Reema was 

inside the house but she did not see \vhere Reema was. When she came into the house from 

outside, the Accused pulled her into the room and closed the door HeT grandmother was 

somewhere outside. She tried to stop the Accused from pUlling her but was not able to do 

so. He pushed her to the bcd. removed her pants and undergarment, removed his 0\,\<11 

clothing and put his penis into her vagina without her permission. He covered her moutll 

\'lith his hand and when he was finished, left ft." if nothing happened. 

22. She did not tell anyone at home for fear that they would blame her and also out of fear that 

the Accused would do something to her .. 

Arter a \-\lhile, there .vas an awareness pmgnln1 on school where they were told they could 

share things they could not share ut home. They talked about people going through 

depression and the many suicide cases She kept everything within her and it affected her 

school \v()rk. She felt she could have harmed herself. From the nwareneS8, she felt it v/a.<> 

the right time to ten someone about what the Accused was doing to her. 
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24< l\fter u long time, she found the courage to tell sorneonc at school. She told her form 

captain l'tilaanvi after Maanvi ycl1ed at her asking what was "'<Tong with her. Maanvi took 

her to their rom teacher. The matter \vas reponed to the le'V'e! dean and the A 

report was lodged l.vith the Social 

the Principal. 

Department and her parents were caned to see 

25. She was taken for medical examination but she did not go through \vith it as she was having 

her menses and was uncomfortahle \vith being examined at ihat time. She abo did not want 

to he examined out of concern i'l,r her father"s medical condition. She was afraid something 

might happen to him. She was later rncdka11:y examined when her menses finished. 

16. L\'laanvi Singh was form captain of the Complainant's class in 2020. She noticed u change 

in the Complainant and decided to enquire. Aller insisti.ng that the Complainant tel! her 

what ,-va." \\Tung, the Compiainant cried and finally said that her unde had touched her 

private part. She said lhat he had raped her. She took the Complalmmt and reported the 

matter to their fiJfm tcacher who then tooK the matter up \\lth the level dean. The h:~vd 

dean told the Principal. 

27. The Complainant's mothcr said the Complainant had complained to her about the Accused 

touching her breast and thigh. She had told the Accused not to touch the Complainant and 

to stay far fwm her when he talked to her. This was the only cornplainl the Complainant 

had made to her. 

28, She only found out about the complaint in this case when she and her husband were caned 

io the school alter the Complainant told her teachers and the matter was reported to the 

Police. After the matter came to light, the Complainant "vas scared to go home, so her 

father had to drop her off at her sister's place. At home, the Complainant VI/auld stay in her 

room and not come out for someone ViOlild do something to her. 

29. recalled an inddent the Complainant had told her about what (;l Ravinesh had 

done to her. She had told her hushand, and Kunal and Reema but they did not believe the 



- ~---~----~----

Complainant In the end~ the Complainant told the school and they were called to the Social 

Welfare Department, After this, they talked to Ravinesh and warned him. He stopped 

coming to their place. 

30. \VDC 2511 Sereirna was the investigating officer in this case. She received a report from 

Ms. Rose, the schonl principal and she attended to the report in the presence (lfthe Social 

Welfare Officer. She took the Complainant t\-yice for medical examination, She also 

recorded witness statements and caution interviewed the Accused. 

3 L The form teacher Ms, Prdsad) the level dean Ms. Reddy, and the principal Ms. Shamlu 

testifled 10 receiving a report on 11 August 2020 from the Complaimmt that she had been 

raped by her unde. The Complainant had told her form captain and both students had gone 

to seeMs,Pras.:wwho rcrerrcd the matter to the level dean and then the principaL 

32. The Complainant was first laken in for medical examination 011 11 August 2020 but was 

not examined as both the patient and her mother did not consent to an examination on this 

day. 

33. On 24 October 2020, the Complainant was medically examined. Her hymen was not intact 

There was a healed tear on the hymen and a healed abrasion on the fourchette which was 

still tender to the touch., The genital injuries were old and healed. The examining do(.;tor 

was of the opinion that the injurie!> could have becn caused by blunt force trauma, by a 

male erect penis. 

34. The Accused chose to give eVidence. He did not need to do so. Fie IS presumed innocent 

and does not have 10 prove anything. Having chosen to testify, his evidence is subjected 

10 the srune scrutiny given to all other evidence before the Court, the onus remairring vvith 

the Prosecution at all times to prove his guilt. If his account is or maybe true, he must be 

Jaund not gUilty. No1 believing his version of events docs not automatically lead to a 

conviction or relieve the Prosecution of its burden of proving guilt beyond reasonable 

doubt 
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The Accused denies the allegation;.; against him saying that the Complainant fabricated the 

accusations because he was strict and stopped her brother in law from coming to their 

house. When the incident about Ravinesh came up in January 19, he came from work 

and told about ""hat Ravinesh had done, he toid Reema for hl 

leave the ,Later, the presence of other family members, the Complainant cried to 

him suying that it was her brother in Shivnesh \'l/ho had made her make up the story 

about Ravinesh because Shivnesh did not want any other men al their place,He got angry 

snd told the htmily he did not \\'ant to see Shivnesh in the compound again. 

36, After this incident the extended l~unily lived together bappily and everythIng was normal. 

Sometime in August 2020, the Complainant's rather told him that the Complainant had 

made a report to the Sodal 'Aidfare that the ACi,:used had pushed her. He and his family 

had confronted the Complainant the next morning in the presem:e or the rest of the f~uni1y. 

1 lis daughter and \vifc asked the Complainant when the Accused had done these things to 

her. Kunal then asked the Complairmnt why she \vas telling lies as everyone stayed there 

and it was imposs.ible for these things to happen there. The Complainant ,vas defiant and 

told her fl:lther to see what she w{)uld do to his brothers, 

37, I note that at the time of this conITl1nlation, the report was already wilh tht: Social Welfare 

Department 'T'he Complainam's t:1ther became aware of the allegations allt:r the 

Complainant had made a report at schooL 

38, The AcclL',eJ's wife gave evidence consistent with that of the Accused, 

39, The defence taned Rupashnu, a neighbor and Friend of the Complainant They did not 

attend tile same school but studied wgether in 2019, The Cornpiainant told her about her 

boyfriend. her schoolwork and what she did at schooL 

40. Dr. Navakamoeca gave evidence tor the deftmce. Hc spl',;cia!izes in obstetrics and 

gynaecology, He \vas shown thc medical repmts prepared by Dr, Bunla. He said the 

absence of a hymen docs not necemmrily Ulean sexual assat.llt as there are many things that 

can CaUse a hymen 1:0 not present He said there was no clinical proof that the injuries 

v.'erc caused by a male erect penis, The fourchette still tender to touch could be days old, 

rather than months, and could be from riding a bike, from a faU, etc. He said it is impossihle 
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to say for certain that the injuries were caused by blunt fbrce trau.ma as it is possible also 

that it could have been caused by sharp force trau:ma, 

Analvsis 

41. The charge against the Ace.used is representative in nature. 

42. A representative count is an aUegation that there .vere mote than one sep<irat(;) acts of 

offending in the count. In such a case, the Pro:;ecut!on is required to prove that benveen 

the specified dates in the charge. at least one act of rape occurred. (Section 70 (3) Criminal 

Procedure Aet 2009; se~ also Koro v The State Criminal Appeal No: HAA0048 of 2002L 

2 October Slate v Kaballl'G Criminal Case No, HAC 117/10,9 August 2010, at [9]). 

43. In this case, the Prmiecution led evidence offour alleged incidents. Detailed evidence was 

led in support of an alleged incident in October 2019 and another in May 2020. There were 

h .... O other alleged incidents v.ithin thIS period. 

44. [ bear in mind that the S!ate need only prove that at kast onc act of rape occurred within 

the period nom l;;t October 2019 to 31 May 2020. 

45. The Complainant and the Accused are kno\-vn to each other. Tho ldentificatlon of the 

Accused person is therefore not in Issue. 

46. The defence is one of denial. defence say that the Complai1111nt has made up these 

allegations against the Accused because he was a strict uncle .. vho stopped her brothel' in 

law from coming to the Complalru:mt's place. This happened in January 2019. 

47. The Prosecution case rests substantiaHy on the credibility ofthe Cornplaimmt Accepting 

her account to be true would lead to a finding of gUilt against the Accused. 

48. On the other hand, if the Accused's account is or may be true, the henefit of the doubt must 

be given in his favour. 

49. In addition to the C0111plalnanfs evidence. the Prosecution also relies on evidence from the 

form captain and school teachers, as ,>ven a,<; the two medical reports. 
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50. The .. ,~rv",'t" at school \vere made about 3 months after the last aUeged act, and about 10 

months from the The was not promptly made. nature of reports to the 

school were from the Cornpiai.nant and not frorn an independent source. 

A late report does not necessarily point to falsity or tabllCittion. Complainants in sexual 

assault cases do not all react in the same or similar \vay. While some will make a prompt 

report, others take time 1.0 do st) out of fear, shock andlor uncertainty. Still others may not 

\vish to rep0l1 to protect others who may be affected if the otlending came to light Thus 

the timing ofthe report is not all important \.-\ihm is important are the reasons for any delay 

in reporting. 

52, In this case, the Complainant said that the Accused had lord her not to tell anyone Of he 

\vould do something to her. She said he was an aggressive person and used to fight ",i.th 

her father. He would even say obscene things about her and her sister to her father. She 

did not tell anyone M she v"as afraid of him. Her mother also gave evidclxe thai they were 

scared of the Accused. 

The Complainant also said that she did nol lell anyont~ at home as no one \vou!d believe 

her. They did not bdieve her when she told them about Ravinesh and so she reported it at 

schoo! and her parents were called by the Social \VeHlm~ Department. 

54. The Accused in his evidence said that when he fbund out about what Ravinesh had done to 

the Complainanc he growled Reema and told her for Ravinesh to leave the place. \\/hen 

t11is matter cruU\} up at home, Kun~tl had asked d1e Cornplaimmt '>vhy she .vas telling lies. 

55. Foliovl'ing an awan::ncss program at school touching on depression and suicide, she decided 

to report, 

56. eventually told Maal1'vi atler 'vlaanvi's persistent enquiry as to why she \vas withdrawn 

-., 
J, , 

and not ber norrnal self. 

,is true the Complainant's e\< idtmce and accept as reasonable her reasons for not 

reporting the matter She slruck me as a truthful witness. 



58. The medical reports are not conclusive of pcnHe penetration or of the Accused pCrs.oll's 

guilt. 

59. There were some contradictions as to \vhether her aunt had been at home\vhen the alleged 

incidents happened) and omissions in ihe statements given to the Police. Out of Court 

statements to the Police are not evidence. The contradiction and omissions highlighted do 

not in my opinion shake the basis of the Complainant's evidence in Court. 

60. On whole urthe evidence bd(Xfe the Court, [ believe the evidence of the Cornplaimmt 

that while hcr mother was 1n Labasa in Iv1ay ,2020, the Accused had pulled her into her 

hedrooIll and had !'i:m::cful sexual inlercourscwith her on her bed without her consent 

accept that the Accused kIlC\V that the Complainant did not consent. 

61. 1 reject as untrue the A{x~mred denial of the charge and do not believe that the 

Complainant had fabricated these alkgations again~t him, 

62. I feel sure ofhis guilt and convict him ~c(Jrdingly. 

Solicit£) rs: 
Office of the Director of Public Prosecutioni'> for the State 
Munro Lcys for the Accused 


