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Application 

1. The Defendant via its summons dated 05 th October 2018 seeks to have the Plaintiffs claim 

struck out on the grounds that it is an abuse of the court process and that it is frivolous and 

vexatious. 

2. This application is supported by an affidavit sworn by Dinesbwar Lal and is made pursuant 

to Order 18 Rule 18(1)(b)(c) and (d) of the High Court Rules. 
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3. The Plaintifts who are opposing the application med an affidavit sworn by Krishna Sami 

Naidu on 26th October 2018. 

4. 'rhe Defendant fj led a response to the said affidavit on 26th November 2018, 

The Claim by the Plaintiffs 

5. According to the Plaintiff:". they had paid off all their debt with the Defendant in sum of 

$500,000 as full and final settlement. 

The sum of $500,000 was paid off by Mahijibhai & Company Limited on behalf of the 

Plaintiffs in exchange for the discharge of all securities for the loan transaction. 

The discharge documents were prepared by R. Patel & Co. 

It is claimed that the Defendant went ahead and issued a demand notice dated 26th July 

2017 claiming a sum of $500,000. 

According to the Plaintiff's. this demand IS "i!l-ji)unded. mischievous, malicious and 

baseless", 

The Plaintiffs claim that they with their new director Krishna Sami Naidu have been 

"had(v injured b,Y' the false allegation which has damaged his reputation creating 

defamatory accusation, which has drastic impact 011 him personally on his company as 

well". 

Hence the Plaintiffs are claiming a sum of ;'$500,000 fhr the fidse claim fbr rhe debts 

which has been paid oj/'. 

The Defemlanfs Contention 

6. The Defendant states that it had nnanced the Plaintiffs company by taking mortgage over 

the properties on Certilicate orritle l2662, and 11661. as securities, 
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As at 27th August 2013, the Plaintiffs owed $73 l.l 02. 

The Plaintiffs offered to pay $500,000 and requested for discharge of the m0l1gage as they 

had made a deal to sell the two properties to Mahijihai & Company Limited. 

Via its letter of 051h September 2013, the Defendant accepted this offer but claim the 

acceptance of $500,000 was not a full settlement figure as their letter did not state so. 

Balance of $231, I 02 was outstanding. 

The Defendant states, it had allowed a rebate of $72,246,46 bringing the sum owed by the 

Plaintiffs down to $155,855.58. 

'rhe Plaintiffs fitHed to pay this slim hence the Defendant issued a demand letter dated 26th 

July 2017 to the Guarantors Aleem Khan and Mohammed Sharf Sahim. 

'['he Defendant also issued a statutory demand Notice to the Plaintiff under section 5! 3 of 

the Companies Act 

7. According to the Defendant, the Plaintiffs have failed to particularize their claim as to how 

they arrived to a tigure of $500,000. 

The claim does not show reasonable cause of action of defamation and the Plaintiffs have 

failed to state the elements of defamation. 

According to the Defendant, the letter of 26th July 2017 was neither published nor 

circulated to any third party to cause the Plaintit1s ittiuries or defamation in any manner. 

The Defendant has discharged its security over the two land and it can pursue to claim the 

balance unsecured sum. 

31p2g0.' 
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rhus, the Plaintiffs claim is frivoloLis and vexatious amounting to an abuse of the court 

process. 

Thl~ Plaintiffs' Argument 

8. The Plaintiffs maintain that the payment of $500,000 was as fall and final payment of the 

debt owed to the Defendant 

Law 

The slim of 5>500,000 claimed by the Plaintiffs are for the Defendant Iltlsdy daiming debt 

which according to them was paid off. 

The Plaintiffs sue the Defendant for "character defamation and rl!putation ji)r both 

personal and company naml! am/false accllsation". 

On paragraph I 0, the deponent agrees that the demand notices dated 26th July 2017 has not 

been publ ishcd or circulated to third parties. 

According to the Plaintiffs. they have a meritorious cause against the Defendant. 

9. Order l8 Rule 18(1) (b)(c) and (d) of the High Court Rules states: 

The court may at an,v stage of' proceeding order to he struck ouf OJ' 

amended any pleadings or the indorsement 0/ any 'writ in the action. or 

anything in any pleading or in the indorsement, on the ground thaI '" 

(a) ................... " ............. " ................. :01' 

(b) If is samda/olls. frivolous Of' vexation','; or 

(ej It may prejudice. embarrass or dela:)' the/air trial o/the 

action: or 

(d) It is otherwise an ahuse a/process of the court. 

and fl1l{V order the adion to he ",'fayed or dismissed orjudgmem to 

bl! entcred accordingly. aii' the case fm~v be. 
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10. Master Sanderson in Propel Accountants & Advisors Pty Ltd as Trustee for the WP 

Tax Unit Trust v Kazzag Pry Ltd as Trustee for The Kazzag Trust, (2021] WASC 

401, summarised the principles that are appllcabk when deaHng with an application under 

o 20 r 19 RSC [the Rules of Supreme Court (WA) for striking out]: 

a. The rule is intended to app~v onzv to cases which are rea/(r 1I0t 

urgllah/e and no! cases where ullder the prn'iolls lJraclice demurrer 

would have been the proper collrse; 

h. On the application, not onZl' fIIUS! all tlie fact.'; alleged ill !he 

statement of' claim be accepfed as fmc, but if musl be taken f()r 

granted tital on all other poinfs the pleading is unassailable: 

c. Great care must he e:rercised fO ensure tilat a plainti!!, is flO/ 

improperly deprived 0/ his opporllfnit) ff)r tria! of his cas'c by the 

appointed tribullal: 

d. 711(' rule should not be reserved/il/' those cases where argllment is 

unnecessary to show thejlHiliiY of/he plaintifF" daim: 

e. As a genera! rule. fhl! plaint?!f'is entitled to have his case heard am! 

to have tliejilclsj()lfml. it is oilly cases ill which it can be secn/iY)fJ1 

the outset thar. however rhe j(.C!S bejinmd. there is no basis/or the 

lega! conclusion conlended/hl' fly the plaintiff: and 

f. A court at /irs! fUsfatlce should he care fit! not to risk stitling lite 

development (!(the law by summari(l' rejecting a claim where dum: 

is (J reasonable p()ssibili~v fhal. as the hr'rl' develops, if. wi/! bcfhllnd 

thaI {/ cause alae/foil will lie. 

1 L In Mcdiiff v Simpson [19681 \ficRcp 8, the Full Court of the Victorian Supreme Court 

said or a previous ru le of the Court that authorised the ('ourt to strike out pleadings: 

,If is imporfant at the oil/set to stress Ihm the order appealed against was 

made on an applicafion undel' 0. XIX. r. 27. lrhich (lu!hori:::es ujUtZf1,e to 

slrike (Jut arf;v matter in any pleading which ilia), lend to prejudice. 

I!mbarrass or del£~v the jilir tria/ of the action. As is shown by lIumt.'I'OUS 

dlllilOritil!S on tiJis rufe, which lakes its place in WI order dealing with 
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0I1i under t/lis 

e.5{ whert' 

!III! pic'adiilg is uninte/ligihle, amnigwms. vague or foo general, so iI.' [0 

embarrass the opposite part\-' who docs no! /(11011' whm is alleged t1gail1s1 

hilil. The !'Iile is olle to ensure compliance with {he rules u/l)/efldillg and 

nothing else. 

P tn vVhcelaban & ."uwr ... City of Casey & Ors (l\o 12) 12(}UI 'VSC 316 J(lhn Dixon J 

summarised the relevant principle~ to be appti.-:d are: 

(a) Order 13 of the Rules set out the relevant requirements 

(~f a sili/Icien/ pleading. while r 23.01 provides the 

groundyon which the sujficie/1(v 0/ a pleading may be 

impugned; 

rn) {he lime/ion of a pleading ill civil proceedings is /0 

alert the other party to the case they need to meet (and 

hence satisfj' hash' requirements ()( procedural 

fairness) and .Iimher, to de/inc rhe precise issues j()r 

determination so that the court may conduct a jilir 

trial; 

(c) the cardinal rule is that a pleading must state all Ihe 

materialfacts to estabhsh a reasonable cause ofactiol'1 

(or defence), fhe expression 'material .iilCts' is not 

.~:vnOf1ym()IIS with providing all the circumstances. 

Alalerialj<lCfs are only those relied on to establish the 

essential efemellls (~lthe cause <!i action: 

(d) as a corollary, the pleading must be presented in an 

intelligiblejimn ..... it must not be vague or ambiguous or 

illconsistelll. Thus a pleading is 'emharrassing' 'within 

the mCtwing 0/ r 23,0] ,vhen it places' the opposite 

par(v in the positiull of no! knowing what i . .,. alfeged: 
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(e) thefl1Ct that a proceeding arises/rom a complex/actual 

matrix does not detractji'om the pleading requirements, 

To the conlrat:v, the requirements become more 

poignant; 

(f) pleadings, when well-drawn, serve the overarching 

purpose of the Civil Procedure Act 2010 (Vic); 

(g) a pleading which contains unnecessary or irrelevanl 

allegations may be embarrassing - jbr example, if it 

contains a body of material by way f.?l background 

/(wtual matrix which does not lead to the making out (?f 

any d~jlned cause of action (()r deji:mce), particularly {t 
the (d!imding paragraphs lend to O/{flJScate the issues to 

be determined; 

(h) it is not sufJicient to simply plead a conclusion j;YJll1 

unstated facts, In this instance, the pleading is 

embarrassing; 

(i) evel)' pleading must contain in a summwy form a 

statement (if all malerial facts upon which the party 

relies, but not the evidence by which the facts are to be 

proved (r 13J)2(l)(a)); 

(j) the e.fJect of any document or purport (d' any 

conversation, if material, must be pleaded as briefly as 

possible, and lhe precise words' (~lthe document or lhe 

conversation must not he pleaded unless the wordy are 

themselves material (r 13. 03),-

(k) particulars are not intended to fill gaps in a deficient 

pleading. Rather, they are intended to meet a separate 

requirement - name(v, to jill in the picture (~l the 

plaintiff's cause (~f aclion (or defendant's d(!j'ence) 'with 

i;?j'ormation ,nifJlcientzy detailed to put the other party 

on guard as to the case that must be met An object and 
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jimction or purlieu/aI's is to limit the generati(v ()l a 

pleading and thereby limit and define the issues to be 

tried: 

(f) a pleading sfwuld not be so prolix that fhe opposite 

parZl'is unable to ascertain ,vith precision the causes of 

action and the malerialjclcts that are alleged against if; 

(m) extensive cross-referencing offacts in (/ pleading may 

render parts (~ffhe pleading unintelligible: 

(n) in an application under r 23,(J], the court will on(l' look 

at the pleading ifsi!ll and the documents referred to in 

the pleading: 

((1) the power to strike our a pleading is discretio!1(lIY, As a 

rule, the power will be exercised on/v when then! is 

some slibstal1fial ohjectioll to the pleading complained 

ororsmm: real embarrassment is shown; and 

(p) i/ the objectionable parr (d' the pleading is so 

intertwined ,Filii the rest of'the pleading so as to make 

separation difjlcult, the appropriate course is fo strike 

out the whole of'tlw pleading 

13. The statutory demand notice dated 26th July 2017 is for a sum of $158,855,58 and not 

$500,000 as claimed by Plaint! f[ This was issued pursuant to Section 515 of the 

Companies Act to Kennedy Laundry & Dry Cleaning Limited. 

14. In their statement of claim the Plaintiffs have failed to olltline how the first named Plaintiff 

AJeem's Investment Limited is affected by the said demand notice. 

15. Section 515 of the Companies Act allows a creditor to issue statutory demand for debt 

exceeding $ J 0,000 owed to it by a cOinpany, 

8 I ;J 
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16. The deponent of the Plaintiffs' affidavit on paragraph to agrees that the said demand was 

not circulated or published to third parties. 

11. 'rhere is no claim by Plaintiffs that any further action was taken by the Defendant after the 

issuance of the said demand i.e. a winding up action was initiated against the Second 

Plaintiff and that a notice was published causing alarm to the Second Plaintiff's business 

partners thus aHecting the business of the Second Plaintiff. 

18. Defamation typically means false statement made about a person/s which is published as a 

statement of tact thus harming the other persons' reputation causing damages. 

19. As highlighted by the Detendant's counsel case law requires lor the plaintiff "/0 prove 

publication (land concerning them olthe libellous malter" in order to succeed in a case of 

detamation. 

20. The Defendant had issued a statutory demand letter under the provision of a law to collect 

balance debt it clams is outstanding. It had every right to do so if it believes debt is still 

outstanding. 

21. Any question regarding the issuance of the said demand could be raised in the Court via an 

application for setting aside the demand and later in an application for winding up. 

22. 'rhe Plaintiffs have failed to provide such particulars as are necessary for the Defendant to 

know the case it has to meet. 

23. With the Plaintiff.s agreeing that there was no publication of the letter, I do not tind the 

Plaintiffs have a case against the Defendant for "character defamation". 

24. "A defamatory publication is not actionable unless it is established to have been published 

"of and concerning the Plaint(ff'- Lee v Wilson (1934) 51 CLR 216 @ 288 per Dixon J. 
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25. With there being no publication of the demand letter. it is only proper in the interests of 

both the parties to dismiss the daim instead of a!lmving them to incur completely useless 

expense. 

26. I do not find the said demand was issued to lower the reputation of the P!aintitTs (the 

Second Plaintiff in particular). 

27. Hence, ( uphold the Defendant's application that the Plaintiffs' claim is indeed tHvolotls. 

vexatious and an abuse of'the court process. 

Orders 

28. The Plaint! iTs writ of summon and statement of claim tiled on 06lh September 2017 is 

struck out entirely with cost against the Plainti tTs summarily assessed at $1,500 and to be 

paid within 14 days fl'om delivery of this ruling. 

TO: 

:!~H Vaf1(lb:~A'~'I' i Ms) 
Acting Master 

At Suva. 

1. Suva High Court Civil Action No. HBC 256 orlO!7; 
2. Raikanikoda & Associates, Solicitors for the Pia inti ITs; 
3. Sberani & Co, Solicitors for the Defendant. 




