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JUDGMENT

1. The Accused is charged with one count of Assault with Itent to Commit Rape, contrary (o
Section 209 of the Crimes Act and one Count of Rape contrary to Section 207 (1) and (2) (a)

of the Crimes Act. The particulars of the offences are that
Count |
Statement of Offence

ASSAUVLYT WITH INTENT TO COMMIT RAPE: Coutrary to Section
208 of the Crimes Aet 2009
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Particulars of Offence
KAMLESH LAL o0 the 17% dav of April 2015 at Nausori in the Central

Division, assaulted LENORA KING with intent to commit rape.
Count 2

Statement of Offence

RAPE: Contrary to Section 207 (1) and {2} ta) of the Crimes Acr 2009,

Particwdars of Offence
KAMLESH LAL on the 7% day of April, 2013, at Nausori in the Central

Division, had carnal Inoviedge of LENORA KING, withow her consent.

The Accused pleaded not guilty to the offences: hence, the matter proceeded to the hearing.
The hearing commenced on the 20th of April 2022 and concluded on the 23nd April 21122,
The Prosecution presented the evidence of nine witnesses, including the Complainant. The
Accused gave evidence for the Defence. Subsequently, the leamed Counsel for the
Prosecution and the Defence made their closing submissions, In addition to their respective
oral submissions, the learned Counsel for the Prosecution and the Defence filed further
written submissions. Having carefully perused the evidence adduced during the hearing and

the oral and written submissions of the parties, [ now proceed to pronounce the judgment.

Burden and Standard of Proof

1 first draw v avention to the burden and standard of proof. The Accused is presumed to
be innocent untl he is proven guilty, The burden of proof of the charge against the Accused
is on the Prosecution, It is because the Accused is presumed to be innocent until he is proven

cuilty.

The standard of proof in a criminal wial is "proof bevond reasonable doubt”, The Court must

be satisfied that the Accused is guilty of the offence without any reasonable doubt.
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Elements of the Offences

I now proceed to discuss the main elements of the two offences as charged in the Information,
The main elements of the offence of Assault with Intent to Commit Rape are that:

iy The Accused,
i) Assaulted the Complainant,

Hi}  With intent to commit rape,
The main elements of the offence of Rape as charged are that:

iy The Accused,

it} Penetrated the vagina of the Complainant with his penis,

i) The Complainant did not consent 1o the Accused to penetrate her vagina with his
peris,

ivi  The Accused knew or believed or reckless that the Complainant was not

—consenting for him (o insert his pents in that manner,

The first element is the identity of the Accused. It is the nnus of the Prosecution o prove
beyond a reasonable doubt that it was the Accused who commitied these offences against
the Complainant. There is no dispute about the correctness of the identification. The Accused
and the Complainant are known to each other as they had Hved together for over ten years
and have two sons. The Accused never raised the issue that the Complainant was mistaken
in identifying the alleged perpetrator. The dispute is whether this alleged incident happened

involving the Accused.

Evidence of the slightest penetration of the vagina of the Complainant with the penis of the

Accused s sufficient to prove the clement of penetration.
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Consent is a state of mind that can take many forms, from willing enthusiasm o reluctant
agreement. In respect of the offence of Rape. the Complainant consents if she had the
freedom and capacity to make a choice and cxpress that choice freely and voluntarily, A
consent oblained through fear, threatl, the exercise of authority, use of force, or intimidation
could not be considered as the consent expressed freely and voluntarily. A submission
without physical resistance by the Complainant to an act of another person shall not alone

constitute consent,

The Complainant must have the freedom to make a choice, She must not be pressured or
forced to make that choice. Moreover, the Complainant must have a mental and physical
capacity to make that choice freely. The consent can be withdrawn at any time. The consent

is an ongoing state of mind and is not irrevocable once given. It should not be an optional

choiee, The consent of a person should not be assumed.

if the Court is satisfied that the Accused had penetrated the vagina of the Complainant with
hig penis and she had not given her consent, the Court 1s then reguired o consider the last
element of the offence. That is whether the Accused honestly believed, knew, or was reckless
that the Complainant was freely consenting e this alleged sexual act. The beliel in consent

is not the same as the hope or expectation that the Complainant was consenting,

Admitted Facts

3.

The Prosecution and the Defence tendered following Admitted Facts pursuant to Section 133

of the Criminal Procedure Act, they are that

ai Background Information,

i Komlesh Lol was born ow the 1™ of Jusmary 1979
it Lenova King thereinafier referved to as the Complainant} was born on the

I53% of May 1983



iii}

v
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v

vii}

viifi}

ix)

In 2015 Kamlesh Lal drove a taxi for a living, and the said taxi was a
black calding registration No. LT 4884 with its tuxi base at Ross Street,
Nausori,

The Complainant and Kamiesh Lal began a relationship in 2002 and they
sepavated in 2014,

The Complainant and Kamlesh Lal have twa sons namely Edward Shamal
Lal born on 2004 and Clayton Krishan Lal born in 2007,
In 2015, the Complainant lived ut Newtown in Nuusori with her sons gnd
extended family members.
As of February 2013, Kamilesh Lal was living at Bau Road in Nausor with
his partser Roselyn O Connor.
In 2013, Kamlesh Lal used mobile number 98635759

tn 2013, the Complainant used mobile mumber 9338192,

Bl 17" April 20135
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xivi

Ramlesh Lot ok the Complainant 1o the Nausori Police Sration in his
taxi.

From the Police Station, Kamlesh Lol then took the Complainant to the
Nousori Health Centre.

At Nausort Health Centre, Kamlest Lal wxsisted the Complainant into the
examination room.

The examining Doctor at Nawsori Health Centre was Dr. Salome
Draymivaiu.

The Complainant was visited af the Hospital that same gfternoon by

Roselon Q' Connor,

Proseention’s Case

i4. The Prosecution alleges that the Accused had taken the Complainant to his house forcetully

onthe 17th of April 2015 and then assaulted her intending to rape her. He had then penetrated
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16,

the vagina of the Complainant without her consent with his penis. The Complainant and the
Accused had been in g Je facto relationship for over a decade and have two sons from that
relationship. However, they had separated in April 2013 and had new partners in their
respective lives, The Complainant was having an affair with one Roneel Prakash, a Police
Officer serving at Lautoka Police Station in 2013, The Accused was having an affair with

ome Roselyn,

On the day of the guestion, the Complainant had gone to the Nausori town to send some
money W her boviriend v Western Union, While she was walking along the road, the
accused came with two persons in his car and forcefully put her into the car, They had tied
up her hands and legs with her blouse. She was in the back passenger seat. After a while, the
two male persons got off the car. and the Accused had placed something sharp, which she
presumed was a knife, on her face and threatened her not to shout and stav calm. He had
threatened her o act normal when he parked his car at his house, He then carried her o the
house and locked the door, The Accused had punched her on her face, stomach, and ribs. He
had slapped her several times. He then dragged her to the room and throw her on the bed,
She was bving on her back. He then assaulted her and started o suck her neck and then on
her nipples. The Accused removed her skirt and tore apart her undergarment. He then
penetrated her vaging with his penis without her consent, Having done it, the Accused had
wirned her to the other side and assaulted her on her back with a blunt side of a knife. He
then again penctrated her vaginag with his penis. The Complainant managed 1o squeeze his
testicle, and then the Accused stopped his aggression and started to oy, saying that he wanted

her and two sons back i his Hie

The Complainant explained in her evidence that she agreed to get back with him because she
thought that would be the safest way to escape the ordeal she was experiencing. She then
heard the Accused was conversing with someone on the phone. She later found it was Roneel
on the other side of the call. The Accused had forced her to rell Rimeel that she had got back
with the Accused. The Accused shouted at Ronecl, saying he was having sex with the
Complainant. Subsequent to her agreement to get back with him, the Accused had taken her

1o the bathroom for her to have a shower. She couldn't move as her upper body was very



painful. While she was having her shower, the Accused started to take photos of her naked
budy from his mobile phone. Since her clothes were tom, the Accused gave her one of his —
T-shirts and undergarments 1o wear, She requested him to take her to the Hospital which he
agreeé.‘ She thought that she would be safe at the Hospital. Then her aunty, Marlene King,
called on her mobile phone, which the Accused answered. He then passed the phone to her
to answer the call. He was present while she was responding to Aunty Marlene's call. She

told Marlene she was okay as the Accused was standing close 1o her,

17, The Aecused then took her to the car and then left home. Instead of poing to the Hospital,
the Accused parked his vehicle near the Police Station, beside the post office, He threatened
her not to shout and went to the Police Station, She could see the Accused as he was standing
Just next to the door and conversing with a Police Officer, The Complainant said that the car
window was down and doors were not locked. She did not want to run away of raise the
alarm as the Accused was very close to her, and also. he had a knife in the car. She only
wanted to go w the Hospital and be safe. She then found the Accused’s mobile phone, She
started to delete her naked photos taken by the Accused. The Accused returned from the

Polive Station and then took her to the Nausori Health Centre.

18, The Accused at the Health Centre took her to the Doctor's room, He informed the Docior
that she was assaulted and raped by her hoyfricad and needed 1o be examined. However, the
Doctor found the Complainant standing behind the Accused while leaning on the sink,
gesturing to the Doctor, indicating that she was unsafe. The Doctor then passed her a piece
of paper and a pen to write down what she wanted 1o inform. She wrote on the paper that it
was the Accused who had actually done this to her, The Doctor then requested the Accused
tw leave the room, but he was heshant and refused. Afler several requests and demands, the
Accused lell the room, leaving the Complainant and the Doctor alone. The Doctor then

informed the Police and proceeded to examine the Complainant.
Defence's Case

19. The Accused denies this allegation, stating that the Complainant came o his place on her

own when he was having lunch with his girlfriend. The Complainant claimed that her

s
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boyfriend had assaulted her. Her top dress was torn, and her skirt and legs were covered with
dust and dirt. The Accused then took her inside the house and gave her water. While she was
at his place, the Accused received @ call from Nausort Police Suation. The Police informed
him that there was a report fodged against him by Roneel, claiming that he had assaulted and
abducted his partner, the Complainant, The Accused had old the Police it was a He and the
Complainant was with hirn. The Complainant also conversed with the Police, but the Police
asked both of them to come to the Police Station. The Accused then requested the
Complainant o go o the Pelice Station. Since the Complainant's tshirt was torn, he gave

her a t-shirt and one of his undergarments Lo wear.

20, At the Police Station, the Complainant told the Accused to proceed 1o the Police Station
while she was making a call o inquire about the sons and join him later. Accordingly, the
Accused went o the Police Swation, but the Complainant remained in the car, She did not
come 1o the Police Station, Aller attending to the Police. the Accused wok the Complainant
to the Wausori Health Cenwre. At the Health Centre. the Complainant started to act ditferently

and then made this allegation,

12

During the cross-examination, the Accused adopted rather a different version of the event,
contradicting his own version, which he explained in his evidence in chief. e said that the
Complainant came to his place on Wednesday as they were having a secret affair after
separating, It was not known to their new partners. She used w come to his home, and they
talked and had sexual intercourse during those secret meetings. That was how she knew his
place. On that Wednesday, the Accused had told her that he couldnt continue this secret
affair as he wanted to propose (o his new girffriend, to which the Complaipant replied,

saying, "if vou are not mine, vou are nobodies”.

Evaluation of Evidence

22, In view of the evidence preserded by the Accused and the Complainant, it sppears that the
different versions of evidence presented by the Complainant and the Accused. In such

circumsiances, the Court must consider the whole of the evidence adduced in the wial,

v 4]



4.

including the evidence of the Accused, to determine whether the Prosecution has proven
beyond reasonable doubt that the Accused had committed these crimes. The task of the Court

i% not to decide who is credible between the Complainant and the Accused.

Brennan ] tn Liberato and Others v The Queen {{1985) 159 CLR 547 at S15) has

succinetly discussed the appropriate approach 1o directing the Jury in a case where there are
conflicting versions of evidence given by the Prosecution witnesses and the Defence

witnesses. Brennan J held that

"When a vase twny on a conflict between the evidence of o prosecurion
witness and the evidence of a defence witness, It is commonplace for a judge
o invite a jury to consider the question: who s to be belleved? Bur it is
essentinl to ensure, by suitable direction. that the answer to that question
which the jury world doubiless ask themselves in any eveni) if adverse (o the

defence, is not taken as concluding the issue wheiher the prosecution hus
proved bevord reasonable doubt the issue which it bears the onus of proving.

The jury must be todd thar: even if they prefer the evidence for the prosecution,

thev should not convict unless they are satisfied bevond reasonuble duvubt of
the rurh of that evidence, The jury must be told that, even if they do not
positively believe the evidence for the defence. they cannot find an issue
against the aceused comtrary to thal evidence If that evidence gives rise to a
reasonable doubt as to that isswe. His Hownour did not make clear to the fury,

and the omission was hardly vemedied by acknowledging that the guestion

whom to believe is “u gross simplification ™

Dunford Jin R v Li (2003) 140 A Crim R 288, at 301, adopting the principle counciated by

Brennan ] in Liberato (supra) outhined that:

"Not ondv was i there in his last pussage a reference to “a dowbt based on
regsor” but in two instances, the judge has proposed 1o the jury the guestion

which of the two cases is correct, whar the complainant says or what the




appedwn savs. This was alse a materiol misdirection. The issue can never be
which of the cases is correct or who of the complainant and the accused is
telling the truih; Liberato v The Queen (1985) 139 CLR 307 ar 515, They
should have been directed the test was whether waking into account the whaole
of the evidence, inchuding whar had been satd by the appellond in his recorded
interview, and the witnesses called in his case, they were satisfied bevond

reasonable doubt of the truth of the compluinant’s evidence. ™

23, Baspavake JA in Goundar v State [2013] FICA 1; AAUOOTTI2001 (2 January 2018),

while accepting the principle expounded in Liberato (supra) and R v Li {(supra) held that:

“The learned judye directed the Assessors to find the appellant guilte or not

guilry by considering whose evidence they believe. By so doing the 4

SSOKS
nave been misdirected with regard to the burden of proof, and thereby caused
a miscarriage of justice, The Assessors may befieve the evidence of Emma
and dizbeliove the evidence of the appellarg. It does not mean that the case
has heen proved bevond a reasonable doubs, If. after considering the evidenve
of the whole case. a reasonable dowubt Iy crevied in the minds of the Assessors
with regard fo the guilt of the appeliont. the appellant is entitled 1o 1he bunefic
of that doubt and entitled to an acquitial. The courts have held in a series of
cases that it is not corvect o find the guill of the gcensed by allowing the

Assessars fo beliove gither pariy”™

26, The Accused is not required to give evidence. e does pot have to prove his innocence as
his innocence is presumed by law. However, in this case, the Accused decided w0 give
evidence. Therefore, such evidence presented by the Accused need to be considered svhen

determining the facts of this case.

o
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Lord Reading CJ in Abramoviteh {19143 84 L.J.K.B 397} held that:

I an explanation hay been given by the acewsed, thee i1 iy for the jury o say

whether o the whole of the evidence thev are satisfled thar the acewsed iy



guilty. If the jury think thar the explanation given may reasonably be true,
although they are not convinced that it is true, the prisoner is entitle to be —
acquitied, Inasmuch as the crown would then have failed 10 discharge the
burden impose upon it by owr law of satisfying the Jury bevond reasonable
doubt of the guilt of the accused. The onus of proof is never shifted in these

cases; it always remains on the prosecution,”

28, Accordingly, if the Court believes the evidence given by the Accused is true or may be true,
then the Court must find the Accused not guilty of the offences. Even if the Court rejects the
Accused version, that does not mean that the Prosecution has established that the Accused
is guilty of the crime. Still, the Prosccution has to satisfy that it has established, on its own

evidence, beyond a reasonable doubt, that the Accused committed these offences as charged

in the mformation.

29, Kulatunga J in State v Solomene Qurai (HC Criminal -

HAC 14 of 2427 has explained

the test of determining the testimonial trustworthiness of the witness on the basis of

credibility and reliability of the evidence, where his Lordship held that:

“In considering the testimonial trustworthiness of a witness there are wo
aspecty that a court Is required ro consider. One is the credibiliny or veracity
and the other is the accuraey and reliabiling. The former relate to the
witness's sincerity, that iy, hiy or her willingness to speak the trth as the
witness belicves it v be. The lutter concerns and relare to the acrual accuracy
of the witness’s testimony. The accrracy of a witness's testimony involves
considerations of the witmess's ability 10 accuraiely observe, recall and
recount the events in issue. When one is concerned with @ witness’s veracity,
one speaks of the witness’s credibility, When one Is concermed with the
accuracy of a witness's lestimony. one speaks of the reliability of that

testimony, Obviously a witness whose evidence on a point is not credible
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30.

cannot give reliable evidernce on that pain, The evidence of a credible, that
is. art honest witness, mey, however. siill be wnreliable. [vide: R v. Morrissey
(1995, 22 OR (3d) 314 1C.A ), Doherty JA. fat p. 326 2004 MBCA 74
Canlil) und B v, HC, 2009 ONCA 36, 244 OAC 288 R v HC, 2009
ONCA 56, 244 Q040 28817

Consequently, the Court should first look mio the credibility or the veracity of the evidence
given by the witness and then proceed to consider the reliability or the accuracy of the

evidence,

Evidence of the Accused

busd
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Keeping in mind the above-discussed legal principles. I now proceed to analyvze the evidence
of the Accused. In determining the credibility of the evidence given by the Accused, [ would

proceed o consider his evidence based on probability.

According to the Accused, the Complainant did not want to talk to him when he teied w call
her on the morning of the 17th of Aprif 2013, once on her mobile phone and then on the
landline. They had been separated by then and moved on with their lives with new partnars.
The Complainant, in her evidence, confirmed that she hung up the phone when the Accused
called her on the morning of 1 7th of April 2013, However, having refused even to receive a
call from the Accused. the Complainant had chosen to find refuge and help from the Accused
a few hours later, claiming that her boviriend assaubted her. lnterestingly, the Complainant
was living surrounded by her relatives, wha conld have promptly attended o her. Marlene,
the Aunty and Tevita, the cousin, promptly attended to the Complainant when they heard
about this alleged incident which the Accused did not challenge or suggested otherwise,
Therefore, the evidence given by the Accused claiming that the Complainant came to his
place, fooking for refuge and protection in a chaotic physical condition, claiming that her

boyfriend had assaulted her, is improbable.
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Moreover, the Accused stated that the Complainant came to his house wearing a torn t-shirt
and a blue mini skirt. Her face was red. However, he had given her not only a t-shirt but one
of his undergarments. There was no need to give her undergarments if she only came to his
place wearing a torn t-shirt. According to the Accused. she had only complained about

assault and not of raping by her boyfriend.

On the contrary, the Complainant said that the Accused tore her underparment before
penetrating her vagina with his penis. That was the reason she wanted to ask him for an
undergarment. On that account, the Aceused's claim that the Complainant came to his house
wearing a torn t-shirt, seeking refuge and help, and then he gave her one of his undergarments

to wear, Is improbable,

The Accused never put to the Complainant suggesting that she had visited the Accused’s
place before the alleged incident as they had a secret relationship. Furthermore, he did not
ask the Complainant to comment whether she had sexual intercourse with the Accused
during those secretes visits. However, during the cross-examination, the Accused explained
that the Complainant used to visit his place secretly and had an intimate relationship with
himm. He further said the Complainant made this false allegation because she did not want the
Accused to go ahead with his plan to marry his new girlfriend. In addition, the Accused did
not suggest to the Complainant when she gave evidence whether she answered the call came
o the Accused's phone from Nausorl Police Station. However, the Aceused said in his
evidence that the Complainant too spoke 1o the Police Officer who called from Nausori
Police Station, informing him that Roncel had lodged a complaint against the Accused

alleging that he had abducted the Complainant.

I consider the demeanour and deportment of the Accused while giving evidence. He was
gvasive and not forthright in answering the question posed by the leamed Counsel for the
Prosecution. Instead, he questioned back the leared Counsel for the Prosecution. His

narration of the event was not descriptive and coherent,
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The above-discussed factors have certainly affected the credibility and veracity of the
evidence given by the Accused; hence, T do not find that they are true or may be true, On
that basis, | find the evidence presented by the Accused has not created any doubt about the

Prosecution case.

Evidence of the Prosecution

38,

40,

I will now proceed 1o analyze the evidence of the Prosecution. The Court heard the
submissions made by the learned Counsel for the Defence, stating that the Doctor's findings
during the medical examination of the Complainant do not corroborate the evidence given
by the Complainant regarding the assault she received from the Accused.

The Complainant claimed that her hands and legs were tied up by the two accomplishes of
the Accused when they furcefully pulled her into the car using hor blouse. The Doctor had
not found any marks on her legs or hands during the medical examination, Doctor Salome
explained that it could not always be expected to have something on the hands or legs if they
have been bound because it could depend on the foree, how tight the hands were tied up and

how long they were tied up.

In evaluating the evidence given by Doctor Salome, | find assistance from the directions

given by the Court of Appeal of England in R v Dawson (81 Cr App R 130 CA at 133,

154) in respect of evaluating the expert opinion given by the Doctor's evidence, which this
Court adopted in State v Ratuwaga [2021] FIHC 1806; HACI35.2019 (10 Mareh 20211

The Court of Appeal in Dawson {sapra) found thas

“You must remember this, that a docror, and you may have thought that Dr.
Green wos o spdendid example of fatrness, iy speaking from a sciemtific poim
af view, e was suving, ' cannor as g sclemtifle certainty mule out thar which
you postulare. namely partiaf aspivxia, recovery and then a heart atack.”
but, he said, | incline strongly against that view. Yo will remember ladies

and gentlemen that your duly is not to judge scientifically or with svientific
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certainty.  You judge sa that as sensible people you feel sure and even say
that what might not satisfiy Dr. Green as a scientific certainty, might, with
prapriety, satisfy you so that you felt sure, Do not be misted. There is ne
sueh thing as certainty in this life, absohwe certainty. You ask vourselves the
simple question upon the whole of the evidence do I feel sure? Take account
of course of the docior’s evidence. It is the most important evidence on this
aspect. He is really the only one qualified to speak here. Take aceownt of his
reservation fullv,  That direction, in our judgment, correctly draws the
distinction berween what might be described as scientific proof on the one
hand and legal proof oa the other. It is, with respeet, an admirably lucid and
suecinel way of dealing with a problem whick offen arises in connection with
scientific evidence, It is. of cowrse, part of cross-examining counsel's duty to
invite expert witnesses o consider alrernative hypatheses and. after
examining them in detail, o conclude by asking, ‘Can you exclude the
possihility?” The available data may be inadequate to prove scientifically thar
the alternative hypotheyes Is fulse, so the scientific witness will answer, "No,
{cannot exclude It though the effect of hix evidence as a whole can be
expressed in terms such as. "Buf for all praciival purposes (tnetuding the
Jury's) it is so wnlikely that it can safely be ignored * This is in substance what

Dr. Gireen said ™

In this case, Doctor Salome specifically said that it could not always expect 10 have marks
on the hands or legs due to tying up with clothes as it depends on the force used, how the
hands were tied up, how long they were tied up, and the nature of the object used 1o tie up
the hands ete. Besides that, the Doctor had observed swelling an her face, bruises on her
back, abrasions on the back calf musele of her legs and knee, an old bleeding mark on her
ear, tenderness on her head, and injuries in her genital areas, suggesting recent sexual injuries
caused by penetration. Moreover, the Doctor had also found certain suction marks on her
neck. These injuries corresponded with the Complainant's evidence explaining the nature of

the assault thay she received from the Accused,
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44.

Considering the evidence given by the Complainant, Doctor Salome, and Marlene King, |
find the absence of any marks on the legs and hands of the Complainant Jue w her being

tied up has not affecied the credibility of her evidence,

The Court further heard the submissions of the learned Counsel for the Defence, urging the
Court to consider that the Complainant had not taken any steps to complain or alarm the
Police Officers when she was taken to the Police Station by the Accused on their way to the
Health Centre. The Complainant, in her evidence, specifically stated that she only wanted o
escape and go Lo the Hospital as she felt that she would be safe at the Hospital, The Accused
had threatened her not to raise any alarm when he went to the Police Station. The Accused
remained in the visible vicinity of the Complainant when he went to the Police Station. The
Complainant knew the Accused had a knife in his car. The Complainant further said that she
did not want w alarm anyone even afier she found the Accused mobile phone. She only
wanted o defete the naked photos of her on the phone. Doctor Salome conlirms that the
Complainant was in pain, complaining that she could not sit and was leaning towards the
sink when she came to her room. This evidence supgests that the Complainant only wanted
to get to the Hospital and feel safe away from the Accused. She did not wish w complain
abour the incident but somehow cscape from the ordeal that she was facing and feel sale
She had not asked the Doctor to complain te the Police. The Doctor had actually informed
the Police of her own volition. Therefore, T find it is safe 1o aceept the explanation given by
the Complainant regarding this issue. Thus it does not affect the eredibility and veracity of

the evidence presented by the Complainant.

Furthermore, | found certain contradictions farer se and per se in the evidence given by the
Prosecution witnesses, mainly concerning the incidental and ancillary events that took place
during that day. One of such is the evidence given by Roneel, explaining that he initially
gave a call 1o the Complainant, for which she answered him stating that she had moved back
with the Accused. He had then called her again, Then the Accused answered him and swore
and threatened him. According 1o Roneel, he made these calls while still at the Police
Barracks at Lautoka Police Station. However, the Complainant did not mention receiving

such a call from Roneel. According to the Complainant, she overheard a telephone

i6



43,

46,

47,

conversation between the Accused and Roneel and did not know who sctually made that
call. The Accused then forced her to tell Roneel that she had moved back with the Aecused,
Further to that, Vandana Kumar, the Police Officer who recorded the statement of Roneel,

stated that Ronee! received a call while they were in the town.

Besides these contradictions, this evidence establishes that there was a communication
between the Accused and Roneel regarding the Complainant. Then Roneel had reported to
the Police that the Accused had threatened him and shducted his girlfriend. It is apparent
that people could not have the capacity to remember, register in their minds and recall alf the
events that ook place seven years ago in April 2013 with the same and similar accuracy
between them. In addition, T do not find any substantial vartance in the events and incidents
the witnesses explained in their evidence. The Accused had communicated with Roneel.
Subsequently, Roneel had lodged a complaint against the Accused. The Accused, in his
evidence, stated that he received a call from Nausori Police Station informing him about this
report made by Roneel. Vandana Kumar said that she recorded the report lodged by Roneel.
I was later sent to Nausort Police Station, There is no considerable variance between the
evidence of the Accused, the Complainant, Marlene King and Tevita King regarding the
telephone conversations they had among themselves and their respective movements during
that day. As a consequence of these reasons and considering the human nature of
remembering, observing and recalling events, these contractions and omissions have not

affected the credibility of the evidence given by the Complainant.

Doctor Salome was the first person 1o whom the Complainani had related this matter. The
Court heard the evidence of Doctor Salome explaining the historv given by the Complainant
during the medical examination. Indeed, the evidence regarding the history provided by the
Complainant Is not evidence of facts to establish the iruth of the events contained in the

history, It is evidence of the consistency of the Complainant.

The Complainant explained that she had w agree with the Accused, stating that she would
get back with him beecause she folt that was the only way of avoiding further harm and

escaping from the Accused. She then told Roneel that she had moved back with the Accused
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without informing him of the actual ordeal she was facing ar that time. When she recelved
the call from Marlene, the Accused had settled down, and both were getting ready to go o
the Health centre. Instead of telling Marlene what she was facing. she promptly and shortly
told Merlin that she was okay. Taking into consideration the citcumstances she faced al that

time, she reacted and behaved with promptaess and spontaneity.

Furthermore, the Complainant's narration of the event in her evidence was descriptive and
!
coherent. She was not evasive but showed distress while elaborating on the events she had

encountered that dav,

Given the regsons discassed above, [ find the Complainant’s evidence s credible and reliable,
and | accopt i ay the wuth, Accordingly, 1 hold that the Prosecution has proven bevond
reasonable doubt that the Accused had assaulhed the Complainant with intent 1o rape her and

then penetrated her vagina with his penis without her consent,

In conclusion, | find the Accused is guilty of one count of Assaull with Iment to Commit
Rape. contrary 10 Section 209 of the Crimes Act and one Count of Rape contrary to Section

207 (13 £2) () of the Crimes Act and convict o the same accordingly,

Hon. Mr. Justicd R.D.R.T. Rajasinghe

At Suva

17 hane 2022

Solicitors

OiTice of the Director of Public Prosecutions for the Suae.

(ffice of the Legal Aid Commission for the Accused.
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