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JUDGMENT 

1> The Accused is charged with 2 counts of Rape contrary to section 207( 1) and (2) (a) of the 

Crimes Act 2009, 

2. The information alleges in the I st Count that bet\-veen the 1 st of March 2018 and 31 St August 

2018, the Accused had carnal knowledge of the ('olnplainantwithout her consent 

3. The 2nd Count also alleges that between the of September 20 18 and 30th December 201 g~ 

the Accused had carnal knowledge of the complainant without her consent 



Renresentative counts 

4. Both counts are representative in nature. meaning the Prosecution alleges that there \;\/35 

more than one separate acts of rape in each count. The Prosecution is required to prove 

that between the sped fled dates in each count. at least one act () f rape occurred, (Section 

70 (3) Criminal Procedure Act 2009~ see also /{oro v Itr.~§.~ .. _S!afe Crin11nai Appeal No: 

HAA0048 of 2002L :2 October 2002~ Stqff' v KabaLf!.q Crinlinal Case No. (··lAC 1 i 7 j 1 0, (] 

August 20 10. at (91) 

5. [t is the Prosecution that bears the burden of proving the charges against the Accused, a.nd 

to do so beyond a reasonable doubt. 

Elements of Rape 

6. The dements of the offence of rape that the ProsecutIon must prove are: 

I. The accused 

2. [lad sexual intercourse with the Cornplainant (that penetrated C()mpIainant:' s 

vagina with his penis) 

3. Without the Complainant's consent 

4 Kno\ving that the Complainant was not consenting 

7, Section 206 (1) of the Crimes Act defines consent as meaning consent freely and 

voluntari!y given by a person with the necessary menta! capacity to give the consent 

Submission without physical resistance by a person to an act of another person shall not 

alone constitute consent 

Agreed Facts 

Both pmties tiled agreed facts pursuant to ! 35 of the Criminal Procedure Act. 

These admitted facts constitute sufficient proof of the said facts, \Vhere facts admitted 

constitute elements of the offence, the said e.lements are proved bey'ond reasonable dou.bt. 
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9. In this case, the ages of the Complainant and the Accused are admitted. The Accused's 

wife is the biological sister ufthe Cm:npiainant's mother. 

to. Between January 2017 and September 2018. the Complainant and her family comprising 

ofner mother. stepfather, step sister and brother had resided \vith the Accused and his vv-ife 

in a 3 bedroom house in Tovata, Makoi. Suva. The Complainant occupied one of the rooms 

of this house. 

11. It is also agreed that between 01 rviarch 20 IS and 31 August 2018, the A,ccused had sexual 

intercourse with the Complainant on more than one occasion at their home in Tovata~ 

MakoL 

12. In September 2018, the Accused and his wife and the Complainant's family moved from 

Tovata, 1'vlakoi to reside at Colo-i-Suva. It is agreed that between! September 2018 and 

30 Decernber 20 18, the Accused had sexual intercourse with the Complainant on more than 

one occasion at their home in Colo-i-Suvu. 

13. On 23 April 20 19, the Compiainant was medically exaroined at the C\VM Hospital and 

found to be pregnant She gave birth to a baby boy on!S August 20! 9, Paternity test 

results dated 4 June 2020 showed the Accused as the hiological father of the chiIcL 

14. These facts are not disputed, 

15. From the facts agreed between the parties therefore. the elements of the identity of the 

A.ceused and the acts of carnal knowledge with the Complainant in both counts of the 

information are proved beyond reasonable doubt 

16. The issues for the Court',$ detennination therefhre are whether or not the Complainant bad 

consented to sexual intercourse v'iith the Accused. If she did not consent the issue then 

becomes whether the Accused, at the time of sexual intl~rcourse with her~ knew she was 

not consenting. 

'foe Pros~GJHion case 

! 7, The C0l11piainant was the sole witness tor the Prosecution. 
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18. She gave evidence in 2017. her farnily had lived in They came to 

Christrnas and Ne\vYear and had lived at Qauia. Bdbre school start.ed. she \vas t.old to go 

with het aunt and the lu:cused inrovata~ 1'vlakoi. In 20 i 8, she was at.tending Form 4 

in a l-tigh Schoo! in Suva. 

t 9. During the month of ~ilarch 20 Ut on a \Vednesday or Thursday~ there ,vas a f~:uTIiIy 

gathering in Kinoya \vhich her parents, her aunt and the Accused had attended. After the 

function. her parents had stayed back to he.!p with the cleaning up \vhile the ,Accused and 

her aunt returned home about II pm ..... midnight '[he Accused and her aunt had their 

shovver and went to bed. 

20, She vvas lying dovvn in the living room as it \\(1S hot inside the room and it was dark as she 

had turned off the She heard t()otsteps inside the house but could not see who it 

\-vas, 'Then sornecn:l.C came down and down beside heL It \\l11S the Accused. her uncle. 

She could see it was him from the light frorn the laml) post outside the living mon) windovv, 

She had asked him \vhat he was doing but he said to lie down and sleep. He was lying 

right beside her and his hand touched her arm, He touched her upper thighs from on top 

of her shorts. j··{e touched her through her 5ho115 but since her shorts \\fere tight the 

Accused could not put his hands inside. She was scared as she could not believe her uncle 

would do that to heL ··1'he Accused then tried to remove her shorts by opcning the 3 buttons 

on her shorts. She had tried to st.op him but ,:vas not able to do so as he was stronger than 

her. She tried to push him away. It was hard for the I\cclised to remove her shorts because 

she \vas moving so he put (me of his hands on her shoulders to stop her from trying to push 

hirn a\vay. She told thc Accused not to do it. He did not respond and kept trying to remove 

her pant::L 

21. T'he force with which the Accused opened the first button of her shorts also opened the 

othc-r buttons as \-velL The Accused then pUlled her shorts down and her shorts went down 

with her panties as the shorts had been tight on her hips. As soon as her pants came 

the Accused quickly pulled his pants down to his knees and came on top of her, I·Ic put his 

penis into her vagina and moved forward and backward. It was painful and she cried. After 



the Accused ejacuiated~ he got up and put his dothes on. This '.vas the first time the 

Accused had sexual intercourse with her. 

22. She was shocked and scared. She did not shout as it was midnight and she thought 

everyone would be asleep. Her aunt was in the roorH at the time and she thought her aunt 

would have heard her as she had a loud voice. The Accused vvarned her not to t.ell anyone 

or he would do something to her or to her younger sister. After this incident she went to 

shower and then took her beddings and went into the room. She did not agree with what 

the Accused had done to her. 

23, She had wanted to tell her /\unt about what had happened but when she went to the kitchen 

Jhe 115:ll_tnJ)rning._the_!:\cctlsedsvas-already-thcre--withher-aunt-so .. she-could-not-say--····· 

anything. Her famHy returned n'om the function the next day atter she had left for school. 

She did not tel! anyo.ne in her family about what had happened as she had been scared the 

Accused would do something to her or to her younger sister. 

24. The Complainant said there were other occasions during the period from 1 IvIarch 2018 to 

31 August 20 t 8 that the Accused had sexual intercourse with her without her consent 

25. The Complainant also recounted another occasion on a Saturday sometime between 1'1 

September 2018 and 30th December 20! 8. at a time after their l1unHy, together \vith the 

l\ccused and her aunt had moved to Colo; Suva. They had all stayed in a one room house 

with only a partition separating the kitchen from the living room that they all shared. 

26. On this particular occasion, she had been alone at home watching movies on a phone with 

her younger sister when the /\ccused returned [i'onl work at around 10 - ! 1 0' clock in the 

morning. Aft.er having something to eat. the Accused lay down between her and her sister. 

He touched her body and pulled her close, She had asked him to tet her go but he did not 

do so, only releasing her when her sister cried for milk. She went to get her sister's milk 

bottle and then lay faced down on the other side of her sister, away from the A(~euse(L 

\Vhcn her sister turned to \\latch her cartoon after finishing her milk, the Accused got up 

and caine to her side. He hugged both her and her sister, She tried pushing him off but 
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27. 

28. 

could not do so. The .Accused touched her back and told her to take her t-shirt but 

refused, \Vhen he started to pull her pants oft: she told him not to do it but he no 

He pulled her pants and panties ofL then pulled his OWTI shorts and under\vear dovm to his 

knees. She tried to get up but was not able to do so as he was already on top of her 

He inserted his penis Into her vagina and moved forvvard and backward until he ejaculated. 

[-'"le t.hen got up, put his dothes on and then lay down again beside her and her sister and 

went to sleep. 

She did not agree what the l.\,.· ... U,:)\.<~I. had done to her and she told him it \vas wrong 

for him to be doing that to her but he did not respond, She was seated because she had not 

expected the Accused who was her uncle to do such a thing to her. She heard neighbours 

but she did not tel I anyone as she did not trust them. Nor did she try to leave the house as 

it \-vas nlf the road and she had no money to pay It)f transport anywhere. 

She was scared and thought that if she had told someone sooner, what the ,:""\,,-,,-tj,')vU \-vas 

doing to her vvould have stopped already. She felt that if she totd anyone no\'/, 

"vuuld believe her because it had been happening for a long time, 

29, The rnaHer came to Ught when an aum suspected she \ova::; pregnant and (,,,,,,,1'>,,,,.-.1',:'/'1 

heL The m.aLter was reported to the Police and when she told the Police about what had 

happened, she vvas scared because of the Accuse(fs threat.s about doing something to her 

or her little sister if ever she told. 

The Defen§;sLcase 

30. \Vhen explained rights fotlovving the close the Prosecution case. the Accused chose 

io give evIdence and also caEed his wi fe as a \-\fitness in his defence. 

31. The accused that during the period from March 20 I g to August 20 l8. he \-vas in a 

relationship \vith the Compiainant had been playful each other and eventually 

became intirnate and had sexual inten.:ourse. As to the jncident recounted by the 

Complainant in respect of the charge in Count L the Accused says that on that particular 

night, he and the Complainant had planned f()[ the Cornplainant to sleep in the living room. 
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When he came to her in the living room, she did not push him away nor did she object to 

having sexual intercourse \vith him. 

32. l-Ie denies raping the Complainant saying she had fully consented to each act of sexual 

intercourse with him. She did not resist did not say anything to him and did not stop him 

from touching her. 

When their families rnoved to Colo i Suva, his relationship with the Complainant continued 

during the period from September 2018 to December 20 l8. On the Saturday relayed by 

the Complainant in her evidence. he says did not rape her. Instead, they had consensual 

sexual intercourse on this and other occasions during this period. 

34. [·Ie admitted that when interviewed by the Police, he had denied having sexual intercourse 

with the Complainant and that his defence in Court had il1ttiaHy been one of denial. He 

said he had denied sexual intercourse with the Con1plainant and denied the child was his 

as he had been fright.ened since the Police had threatened him and told him abouT the rape 

charge. He admitted l.ying to the Police about not having had sexual intercourse with the 

Complainant He agreed he had changed his defence from complete denIal to consensual 

intercourse only after receiving the patern.ity test results showing him as the t~lther of the 

child born to the Complainant 

35, The Accused person's "vife \-vas called as a defence witness. She said she did not see 

anything out of the ordinary between the Accused and the Complainant. Between March 

20 i 8 and August 2018, the Accused and Complainant's relationship \vas like that of father 

and daughter. She had not suspected anything was going on between the Acclised and 

Complainant untH she heard a rumour that the Accused and Complainant had been caught 

kissing, She had confronted them about it and both of thern screamed back at her denying 

the tumour. The Compiainant had said nothing \vas happening. 

36. ·Vv'hen the family moved to Colo i Suva during the period from September to December 

2018, the Accused and Complainant had behaved as normal and she had not knmvn 

anything was happening betvveen the two of them. 
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Ana!vsi~ 

38. 

It is not disputed that there had penetrative i nlercourse bet\veen 

and Complainant on both incidents recounted by Cornplainam in counts of the 

int{xmation, and other occasions as vveH \,iithin the periods in both counts, 

only remaining fbI' the Comt's determination therefore afC: 

(ii \-vhether the Cornplainant had consented to sexual intercourse in each count 

(in whether the .Accused had known that the Complainant was not consenting to 

sexual intercourse with hirn. 

39. Thc Prosecution case stands or falls on the Complainant's evidence and credibility. If! 

accept as true her version of events that she had not consented to sexual intercrmrsc I,:vith 

the Accused on both counts and the accused kne\<v she was not i roust find the 

40. 

41. 

Accused as charged, 

The fliCt that the Complainant had a child as a result of sexual intercouTse ",vith ,Accused 

is proof on Iy sexual intercourse. It is not. evidence of consent or lack his 

Safne with the paternity test results ,,~n{"'l!'ln the /\ccused as the fLlther of the en i!d. 

'1'he matter came to light only when the Complainant became pregnant Prior to the 

Complainant had not complained to anyone about the Accused having sexual intercourse 

with her without her consenL 

42. It is possible to v1ev·,{ the failure to shout fbr help H'om her aunt In the room or frorn 

neighbours in respect of the Complainant's evidence in the l:;t Count as meaning the 

Complainant had consented to sexual intercourse, but not necessarily. The failure to 

or to complain docs not inevitably amount to consent 

43. Victims of sexual assault do not aU react in the same or similar manner. Some may 

others may not. Some may report immediately after the others may not do :",() f(}f 

a while) and then only to those they trust. Some may eveil report to a stranger, ()thers rnay 



not report tl1r years, or at all. The reaction of sexual assault victims therefore cannot be 

straitjacketed. 

44, The Complainant says she had not told anyone as the ,Accused had threatened to do 

something to her or her younger sister if she did so. She had wanted to tel! her aunt~ the 

Accused's wife the day after the first incident she recounted in Count 1 but the Acc:used 

had been around at the time. She says that even \vhen telHng the Police what had happened, 

she was stH! scared that the Accused would do something to her or her sister. 

45. \Vhen the inddent retied on in Count 2 happened~ she said she felt that if she had told 

someone earlier, the Accused would have stopped what he was doing to her, and she felt 

no one would now believe her if she told at that point as it had already been happening fJ)f 

a long time. 

46. This \-vas this Complainant's reaction, r do not doubt that the Accused \vas not around the 

Complainant's uunty ail the time such that the Complainant was totally without an 

opportunit.y to speak 'vvith her aunt and make a complaint 1 accept that the Complainant 

did .have the oppm1unIty to complain and chose not to, She says she was scared on account 

of the AcctlsccrS threat to do something to her or her younger sister ifshe told. L,ater. when 

the Accused continued to have sexual intercourse with her. she felt no one would believe 

now if she told as it had been going on for a long tirne. 

47. I find her reaction to be not unreasonable and I do not consider the lack of cornpiaint 

affected the truthfulness of her evidence in Court 

48. ! have considered the Accused person~s evidence, He did nothave to give evidence as he 

is not required to prove his innocence, It lS tor the Prosecution to prove his guilt beyond n 

reasonable doubt, [f I find that it is possible his version of events could be true, 1 must find 

him not guilty of rape and consider whether the facts proved beyond reasonable doubt 

couid support a conviction on a lesser or any other sexual offence, Even if r do not believe 

his evidence, I must still be satisfied that the Prosecution evidence before the.~ Court is 

sufficient to prove his guilt betore I can find him guilty. 

9 



49, The Accused does not dispute having had sexual intercourse with the Complainant in both 

incidents she recounts, He says ho\;vever that had been tn a had had 

consensual sexual intercourse, On oatil. stated in respect of 

Complainant in Count 1 he and the Complainant had planned f~)r her to 

the 

in the 

living room for them to have sexuat intercourse there, This '''''·''''';:''>l<~'' rvas not put to the 

Complainant in cross exanlination. 

50. The Accused person's wife is neither an independent witness nor did she 'vvttness any 

the incidents of sexual intercourse relayed by the Complainant and the Accused; she 

had not suspected anything \vas happening between the pair. She had been in a de 

relationship with the /\rcused for many years and married him in September 2020. This 

was aner it was discovered that the Accused had fathered the child born to the Complainant 

in August 2019. She gave evidence that \vhen she confronted the Accused and 

Complainant about the rumours ofthcm they had both back at her 

the rurnours ",vere not true. I treat her evidence as I do all other evidence tn this matter. and 

note that being his vvife~ she has an interest in ensuring the .A.ccused does not get into 

trouble, 

51. I decide the allegations against the /\.ccused and the evidence Dct()re the Court 

dispassionately and without partiality or ernotiorl, 

52. On the whole o1'tl1e evidence at trial, I believe the evidence of the Complainant \vl1o struck 

me as a truthful. consistent and credible witness. 

53, I accept and believe her evidence that on a weekday in March 20 ! 8~ had 

intercourse "vith her vvithout her consent I accept she had struggled in resistance of the 

Accused person ~s efforts to remove her clothing and have sexual intercourse "\'lth her. ! 

am satistied beyond a reasonable doubt that at the time. the Accused kne\\! that the 

Cornplainant did not Cfmsent to sexual with him, 

54. On the second representati~>le count of rape. I aln satisfied a reasonable dCH.Jbt that 

on a Saturday sornetime between September 2018 and December 2018, the Accused, after 

returning frot1l\-vork in the moming. had ft)fceful sexual intercourse wrth the 
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in the living room of the house they lived in in Colo i Suva, without her consent. I Jet;! 

sure that the Accused knew the Complainant "vas not consenting to sexual intercourse with 

him. 

55. I accept that there were other occasions during the period within the 2 counts in the 

information \vhen the Accused had sexual intercourse vvith the Complainant vvithout her 

consent 

56. I reject as untrue the Accused's persOil~s defence that he had been in a relationship with 

the Complainant and that she had consented to sexual intercourse with him, I found him 

evasive when confronted in cross exarninmion with his answers to the Police denying any 

sexual intercourse with the Complainant and later admitting the same at1:er the results 

the paternity test fbr the child bom to the Complainant in August 2019 were known, In 

any cvent~ I do not accept 

Complainan t. 

evidence of consensual sexual intercourse with the 

57, and convict him of both charges. 

Solicitors: 

Office of the I,egal Aid Comrrtission tor the Accused 
Office of the Director of Public Prosecutions for the State 
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