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Judgment

1. The plaintiff brings this claim against the defendants to recover the monies
he loaned to the first defendant. The first defendant is the estate of the late
Eroni Mavoa,(EM).The second defendant is his legal wife. The third
defendant is a businessman trading as Kiodai Enterprise,(KE). The plaintiff

obtained default judgment against the first defendant.



2. The statement of claim states that KE “used 1o purchase, harvest, process and
retail mahogany logs and timbers™. EM, acting as business investment
collaborator for KE approached the plaintiff with a proposal to invest in the
mahagony project of KE. The plaintiff agreed to the proposal. On 7t
May,2015, the first defendant provided a financing proposal, which outlined
that the plaintiff’s initial loan of $70,000.00 would secure an annual return of
$177,065.00. The plaintiff advanced the second loan of $98,000.00. He was
paid interest for the total loan advanced. On 13® September,2016, EM passed

away. The second defendant has not taken out letters of administration.

3. The second defendant in her statement of defence states that the plaintiff failed
to make an application to appoint and bring an action against the personal
representatives of the late EM. The institution of this action is a nullity. There
are no assets to distribute in his estate. She is not in a position to take out

letters of administration.

4. The statement of defence of the third defendant states that KE is a solely
owned enterprise of the third defendant. It was never in partnership with EM,
EM had no authority to negotiate on behalf of KE. The third defendant was
not a party and unaware of the loan agreement between the plaintiff and EM.

EM advised the plaintiff that he was personally responsible for the funds

invested.



The determination
. The question for determination is whether the second and third defendants are

liable for the loan given by the plaintiff to the first defendant.

The second defendant
. The claim against the second defendant is made on the ground that she is the
“legal wife and next of kin of the late (EM) and the person entitled to take out

letters of administration for and on behalf of the 1" Defendant”.

. In my view. the second defendant is entitled to take out letters of
administration of the estate. But that does not make her personally liable for
the loan given to EM. The plaintiff, in cross examination agreed that she was
neither involved in the transaction nor personally responsible for the debts of

EM.

. In my judgment, the claim against the second defendant is misconceived and

is declined.

The third defendant

. The case for the plaintiff is that he loaned monies to EM, the investment
collaborator for the business of the third defendant trading as KE. It is alleged

that EM represented KE. The third defendant denies the claim.

10. The plaintiff, (PW1) in evidence in chief said that he paid the monies to EM.
EM paid him interest. He signed an agreement with EM at a restaurant in the

presence of its owner, Ms U. Fa. He did not have a copy of the agreement.



11.PW2,(Ms U. Fa, Barrister and Solicitor) in her evidence said that she was
asked by EM to peruse a loan agreement between the plaintiff and the first
defendant and witnessed by the third defendant regarding a project for
mahagony. She was present when it was signed. The agreement stated that

EM was an agent for a company, but she could not recall the name of the

company.

12.The third defendant,(DW1) said that EM, his father in law) was never
involved in his business. He did not have any discussion with the plaintiff nor
authorize EM to make any representation. He was not involved in any
mahagony project. He got angry when he read the email of 21% April, 2015,

which referred to KE and himself.

13.The plaintiff, in cross examination agreed that the averments in his statement
of claim stating that he advanced monies to the third defendant were incorrect.
EM, in his email to him of 21¥ April, 20135, and copied to the third defendant
said that he will be personally responsible for the funds. There was no deal
between him and the third defendant. He did not have any discussions with

the third defendant on the transactions at any stage.

14.In my judgment, the evidence reveals that there is no cause of action against

the third defendant.



15.1 reproduce an excerpt from the email of 21% April, 2015, sent by EM to the
plaintiff and copied to the third defendant:

We are using Kio Dai Enterprise (company belonging to Bruce F. erguson —
Lea’s husband) as vehicle to harvest, buy, process and sell logs/timber.

Funding will be to him from you but via me. That is, I will be personally

responsible for the funds - its use and repayment. So the agreement will be
between you and me. [ hope this arrangement will e fine with you.(emphasis

added)

16.1t is clear from the words that I have highlighted that the first defendant was

solely responsible for the loan provided

17. The action against the third defendant is declined.

18.0rder
(a) The action against the second and third defendants is declined.

(b) The plaintiff shall pay costs summarily assessed in a sum of $ 1500 to the

second defendant and $ 1500 to the third defendant.

Judge
374 July,2020




