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RULING
[Detention beyond 48 hours]
The Director of Public Prosecutions by a Notice of Motion seeks an order to detain the .

respondent in police custody for more than 48 hours pursuant to section 13(1) (f) of the
| Constitution and on the grounds set out in an affidavit of Acting Sergeant Jitendra Chand..

The main reason advanced for an order for detention beyond 48 hours is for the police to o

conclude their criminal investigations against the respondent.

" Due to the urgerlcy of the matter the application was heard on the same day it was filed
(24 April 2020) At the hearing, the respondent was produced ‘in -court and was"

-represented by duty solicitors from the Legal Ald Comrmssmn

After hearing 'both parties; “the Courtl deferred its decision to allow the parties to ﬁle‘
written submlssmns on the questlon whether the courts have power to grant an order to-

detain a suspect in- police custody beyond 48 hours without a charge for the pohce to

carry out their 1nvest1gat10ns Those submissions were filed on 29 April 2020



oM
e - the respondent was charged with murder and produced 'in court on 27, Aprrl 2020.1 i

6]

_ under caution after he had spoken to a legal aid counsel.-On 23 Aprll 2020 at 3. 30pm, the - |

| am. mlndful that my decrslon on this appheatlon has been overtaken by the events after

proeeed to give my ruling, as the question of jurisdiction of the courts to- order detentlon __j L
of a suspect in police custody for more than 48 hours w1thout a charge for the purpose of - . st

'cr1m1na1 1nvest1gat10ns may reoccur in the future and is a questlon of great pubhc' i

importance.

- Arrest and detention of the respondent _ _ _
Part 11T of the Criminal Procedure Act sets out the arrest powers and proeedures 1n_~_ .
' general Section -10(1) of the Criminal Procedure Act states that to rnake an arrest the

'_arrestmg police officer is to actually touch or confine the body of the person to be. R

arrested unless -the person submrts to eustody by word or action, Sect1on 18 of the

- Criminal Proeedure Act sets out the circumstances in which the police officers may arrest : '_ e

© " a person without an order from a magistrate and without a Wa_rrant. On many 1nstances, '

the arresting police officer is required to form a belief on reasonable grounds to justify an

arrest without a warrant.

‘The respondent is an adult male. He was arrested and detained on 22 April 2020 at L
around 9. 30am after he surrendered htmself at the Valelevu Police Statlon ona suspected ‘.
" case of assault in which the victim was injured and hospitalized. Since no warrant of

arrest was produced in Court, I assume that the arrest was made without a warrant in one -

of the circumstances set out in section 18 of the Criminal Procedure Act,

As part of the [investigation, on 22 Aprll 2020 the police 1nterv1ewed the respondent'_' B

alleged victim passed away in the hospltal while the respondent was, in police custody o |

__ w1thout a charge or without being brought before a court. ‘Forty eight hours expired on o o
24 Aprll 2020 at 9.30am and the respondent remarned in police custody w1thout a charge. |

- That is when the Director of Public Prosecutlons filed this appheauon for an order to |

~  detain the respondent in police custody for another three days.




S _Analysis of the constltutlonal right

“The proper approach to 1nterpret1ng the meaning of the rights and freedoms guaranteed_ e

by the Constltutlon is to adopt a purposive. analysm (Smgh v The Srare [2000] FJHC 115;

L "Haaoo79j 20005 26 October 2000)).

m

= '_ re:al_iz'ation of human rights, the r.ights and freedoms provide_d by,the Constrtutron area

[i0]

_’_{1'1]' '.

. Section 4 of the Constitution states. that the rights and freedoms of in'divi'dual's are” ; o
a _enforoed through the courts. The courts function is to enforce the rights and freedoms of e
' '1nd1v1duals by promotmg values that underlie a demoeratrc soerety Realization of rrghts" L

- and freedoms by 1nd1_v1duals reflects respect for human dignity and rule of law Without L

~ dead letter.

One of the fundamental rights promoted and protected by the Constitution is the right to -
, “personal liberty. The constitutional safeguards accorded to a person arrested and detained S
“without a judicial warrant have evolved around the right to personal hberty The right to a. ;” :

prornpt Judrclal hearing is one of those safeguards. In Fiji that right is constrtutlonally - _j v

proteo‘ted since independence.

Section.5 of 1970 Constitution provided the following protection to a person arrested or

detained for the purpose of criminal investigations: -

- (3) Any person who is arrested or detained -
(@... _
(b) upon reasonable suspicion of ‘his having committed, or being about to commit,

a criminal offence,

and who is not released, shall be afforded reasonable facilities to consrﬂt a legal |
representative of his own chorce and ghall be brought without undue delay before.

,a court.

(4) Where any person is brought before a court . upon'suspicion of his having

'commuted or bemg about to- commit an offence he’ shall not be thereafter further




- held in cus_tody in connection with those prd_c_eedings or _i:h_at offence save upon

‘the order of a court.

Section 6 of the 1990 Constitution accorded a similar prdtection to a per_sof;, detained.

following an arrest by the law enforcement agencies. In fact,_th'e Wordihg of section 6 is s

" exactly same as its predecessor.

3

2 (b) that provided the safeguard was worded as follows:

e

In the 1997 C’onstitutio'n; a 48-hour cap was added to the detention period. Section 27(3) S

Every person who is arrested for a suspected offence has the right: .

(b to be brought before a court no later than 48 hours after the t_imé of arrest ot if

that is not reasonably possible, as soon as poss'ible thereafter;

The 2013 Constitution retained the 48-ho_ur'-cap for the detention period following an RO

- arrest. Section 13(1) (D of the 2013 Constitution states:

Every peréo'n who is arrested or detained has the right-. ;.

to be brought before a court as 00N as reasbnably possible, but in any case not
 later than 48 hours after the time of arrest, or if that is not reasonably possible, as

soon as possible thereafter.

“The question is what is the purpbse of the right accorded to a person by section 1B B

of the Constitution. - To answer that questlon the court may, if relevant, consnder how that

right has been interpreted in Junsdlctlons having a smular constltutlonal provision (s 7 of L

_the Cor_lsf_ututlon).

.' In giving effect to the purpose of the 48 hour rule contamed in the Malaw1 Constltu‘uon a :-‘ A
‘the High Court of Malawi in [I]n Re: 8 42 (2) (e) of the Consmutzon ofthe Republzc of' __‘- '
-Malawz and Republ:c v Leveleve (195 of 2000) [2000] MWHC 20 (09 August 2000) said:.




_To the citizen, the forty -eight hour rlght affords the crt1zen a prompt opportunlty'.-:"-:"'"_:7' L

~to assert and sample rrghts the Constltutron creates for the citizen and test the s Lo

_ reasonableness of the state’s deprrval of those rights. The framers set forty-elght e

~hours as-the efficiency standard for our- cr1rn1na1 Justrce to brmg the eltrzen under

~ judicial surverllance (per Mwaungulu J)

R :.[17:] » Ar:t'iole 11(3) of the :Narnibian:Cor'r_stitution a_lso provides for a 48-hour rule as follows: _. | AR

Al persons who are arrested and detained in custody shall be brought before the E
 pearest Magrstrate or other judicial officer within a perrod of forty- elght (48) L

hours of their arrest or, if this is not reasonably possible, as soon as possrble_ |
__thereafter and no such persons shall be detained in custody beyond such perrod_‘

‘ w1thout the authorrty of a Maglstrate or other judicial ofﬁeer

[1 8] In explammg the purpose of the 48-hour rule, the Hrgh Court of Namibia in Sheehama v
Mmzsz‘er of Safety and Security 201 1 (1) NR 294 said at [5]: ' '

“The 48- hour rule is therefore one of the most 1mportant reassurmg avenues for
the practical realization of the protectlon and. promotion of the basic right fo .

freedom of movement guaranteed to individuals by the .Namrbran_Constrtutron

{per Parker J)

[19] The Narmbran Supreme Court endorsed the above viewina subsequent case of Minister
' ofSafely Ana’ Security v Kabotana (SA 35/2012) [2014] NASC 2 (26 March 2014) In L S

_ that case the Court said at [31]:

the 48 hour requirement must act as a ﬂashrng red hght in the minds of the

_ officers processing suspects for onward- transmlssron to coutt. Thrs is the

vigilance with which we must guard this. fundamental rrght to appear in eourt
 within 48 hours after bemg arrested unless it is not reasonably practical to do so.

'. (per Shivute CJ with whom-Mtarnbanengwe A_J A and O’Regan AJA concurring)



e . [20]

o _.Constltutlon should be comphed w1th on pubhc hohdays weekends perlods of strrke _:_:_' S

Recently, in: erdu v Atromey Geneml (J 1/22/2016 ) [2019] GHASC 90 (18 December |
B 2019) the Supreme Court of Ghana held that the 48-hour rule in Article 14(3) of the1r R

' actron or civil unrest prov1ded the safety of the JudlClal staff is not compromlsed The_:'._l..'-f:i' e

) . Court 1dent1ﬁed the obJect of the 48-hour rule at pp17 18 as follows:

.[_21].

o “any written- law pursuant to Article 100 (3) of the Constltutron Moreover, the

Ttis m thrs spirit that we have in our Constltutron Artlcle 14(3), whrch protects the |
rlght to personal lrberty by requ1r1ng that even' where such r1ghts are curtalled by
: lawful means, the custodlan is. obhged to br1ng the arrested or detamed person

_before a Court of law within 48. hours of arrest or- detentron or release the person

conditionally or unco_ndrtlonally_. This is clearly the intent and purpose of Article ERR

14G3). (per Akuffo CJ)

Both partles have made reference toa local case of State v Dhamendra [2016] FJHC 386 _'

HAMS58.2016 (1() May 2016) in their written submissions on the question of whether the . i

courts have power to grant an order to detain a suspect in police custody for more than 48 -

hours without a charge. In that case, a maglstrate had granted an ex-parte order to detaln"' .

two adults and a Juvenlle for more than 48 hours for the pohce to catry out their e
investigations agarnst the suspects. The High Court of its own motion revrewed that order -
‘and held that in the absence of any express statutory or constitutional power, the learned - i

' Amaglstrate did not have Jurlsdlctlon to order detentlon of the suspects for more than 48_ _:-: B

hours pendrng a charge The learned ngh Court judge said at [421- -[43]:

3[42] In the absence of specific 1eg1slatlon entrustmg the ]urlsd1ctlon to the o
Maglstrates Court, either to extend the perlod of detention in pohce custody orto -
.detaln an arrested person pendlng a charge in remand custody, it is my oprmon

- that such an apphcatlon should be made in or referred mto the Hrgh Court.

: [43]The ngh Court has unlimited orlgmal Jurrsdrctlon to hear any civil- and _ '

cr1m1nal proceedings and also. unhmrted jurisdiction under the Constltutron and

High Court has original JurlSdlCtIOn in any rnatter arrsmg _under the _Co_nstrtutlon :




ey

a8 'submlttlng that since the first appearance for a person arrésted without a warrant isinthe = - .

. ._..[23] |

[24]

o

i 'suspect to be detained in custody without a charge after he or she was brought before a : _;' .

or mterpretatron of the Constrtutlon pursuant 1o Artlcle 100 (4) of the

Constrtutron

Counsel for the respondent subrmts that the above oplmon of the learned Judge could be

_ taken to suggest that the. ngh Court has power to order detention of suspects for more . .

-~ than 48 hours’ wrthout a charge. Counsel for the State takes that submission further by. 3 U

'Magistrates’ Court, the reference to court 1n section 13(1) (f) of the Constltutlon means - .
~ the Magistrates’ Court. Whrle there is some force in thrs submission, sectlon 13(1) fdoes - '
not.confer. to cither a magrstrate or a Judge an express power to order detention of

suspects for more than 48 hours without a charge.

The case of Dharemendra has dec1ded that there is no express statutory or constitutional =~
power to detain a person for more than 48 hours without a charge, and therefore, the -

learned Judge s opinion that such jurisdiction existed with the High Court only is strictly

ob1ter as the Court was not required to consider the issue of the High Court havmg such '

power.

1 note that Article 11(3) of the Nami:bian' Constitution expressly provides a magistrat_e or -

a judicial officer with authority to detain a person in custody beyon‘d 48 hours following:

" an arrest. Other common law jurisdictions where the powers for detention of suspects in -
" custody pending criminal investigations are governed by legislations also provide the
courts with express legislative authority to extend the time limits that are set out in the o

_ legi'slations for detention periods.

Under the 1970 and the 1990 Constitutions, the courts had an express power to order a

s _COurt without undue delay. The power given was worded as save upon the order of a
coutrt. The framers of the 1997 and 2013 Constltutlons removed that express power and--

" _'placed a time limit on the detention of persons arrested ot detained for criminal

1nvest1gat1ons By removrng the express authority of the courts, the framers have clearly

intended not to glve the courts power to order detention of a suspect beyond 48 hours *. '

without a charge The 48 hours cap placed on detentron of a person without a Judrcral



-person arrested or detained must be brought before a court as soon as reasonably' Sl

inquiry is des1gned to strike a reasonable balance between the 1nd1v1dua1’s right to liberty -

‘and the need for the 3001ety to be protected from crime. That is the purpose and 1ntent of' e

the 48-hour rule.

_"The constitutional protectlon accorded by section 13(1) (f) is plain and unamblguous A '.

E p0351b1e, but i in any case not later than 48 hours after the time of arrest, If the purpose of : S

the 48 hours constltutlonal limit is to prevent the abuses and the excesses of a police

3 state then the courts function is to give effect to. that purpose SO that the right not to be AR
detained ‘without a charge for more than 48 hours can be fully realized. Any power

_ having the capacity to undermine the 48-hour time limit needs a constl_tutlonal basis.

_3 Result

“For these reasons the apphcatlon is dlsmlssed for want of jurisdiction.

.............................................

‘Hon. Mr Justice Daniel Goundar

o Solicitors:
| ~ Office of the Director of Public Prosecutions for the State
A '_ Legal Aid Com_mission for the Accused



